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Readers Respond To 
December President’s Page 

Once again the leadership of The Flor- 
ida Bar reveals its unsavory elitism in the 
President’s Page in the December Bar 
Journal. President Miller’s evaluation of 
attorneys by their financial statements dis- 
gusted us. Apparently we are to believe 
that only highly-paid attorneys are good 
attorneys. We believe the lowly-paid assis- 
tant state attorney who convicted Ted 
Bundy is more valuable than any of the 
rich ambulance-chasers who advertise 
night and day on television and radio. 

We sincerely hope the majority of mem- 
bers of what is an honorable and noble 
profession do not share Mr. Miller’s bias. 
We do believe all attorneys should be 
adequately compensated but do not share 
the belief that we should measure compe- 
tence by a strictly monetary standard. We 
are embarrassed and disheartened by Mr. 
Miller’s emphasis on the almighty dellar. 


JANINE B. Myrick 
J. CRAIG Myrick 

Bushnell 
STEVEN W. JOHNSON 

Orlando 


I take issue with President James Fox 
Miller’s article in the December Journal. 

Judges’ salaries are low, relatively speak- 
ing, because there is an overabundance of 
lawyers, many of whom are very well 
qualified, waiting in line to become 
judges. The problem is much more basic 
than the one highlighted by President 
Miller: There are simply too many law- 
yers! 

The astonishing rate at which law 
schools churn out lawyers is irresponsible 
and is leading to an overall debasement of 
a great profession. Furthermore, raising 
judicial salaries will not clear out the dead 
wood; it will simply make the job even 
more attractive to those who should have 
left long ago, and to those who are unable 
to make a living practicing law. 

To ensure qualified judges, there should 
be rigid standards of judicial competency, 
which must be met as a precondition to 
candidacy. This would seem to be the best 
way to weed out the incompetents, and 
would not diminish the supply of candi- 
dates. 


JAMES SUGLIO 
Fort Lauderdale 


Having retired in 1986 after 50 years of 
Florida law practice (less four with the 
navy in WW II), I read with considerable 
interest the President’s Page in the Decem- 
ber issue of the Journal. Two aspects of 
his article invite comment. 

President Miller appears to believe that 
the quality of the judge is determined by 
the amount of his compensation. ‘‘What 
should attract and retain higher quality 
judges is a quantum leap in judicial com- 
pensation.” 

While I did not practice in the federal 
courts, my experience before a number of 
equally-paid circuit judges leads me to 
respectfully disagree. By my third year in 
practice my litigation experience taught 
me some major differences between 
judges. My highest respect went to the 
judge who not only knew his law but at 
the outset recognized the decisive issues 
involved in a case, and held the arguments 
and evidence to those issues. Other judges, 
equally well-meaning and equally-paid, 
allowed themselves to be led by shrewd 
lawyers down so many tangential paths 
that the central issues became obscured. 
Worst of all, in my opinion there were 
some judges who had no interest in the 
law or the facts but based their decisions 
on political or judicial expediency. I be- 
lieve that the qualities essential to the 
making of a good judge are inherent in the 
individual. If that belief is correct, no 
amount of money can endow those quali- 
ties to an individual born devoid of 
them. 

President Miller also appears to believe 
that the majority of Florida attorneys are 
fully competent in law. “‘Still, most of our 
lawyers practice at a high level.’’ 

There is no question that The Florida 
Bar can boast of a great number of lawyers 
who are highly qualified and fully capable. 
However, while I may expect too much, 
my experience was that the average lawyer 
was indeed an “‘average” lawyer. It was 
that very fact which impelled me in my 
practice, when seeking a lawyer where I 
knew none, to seek an attorney carrying 
Martindale’s ‘“‘av”’ rating. Only twice in 
50 years did I encounter attorneys who 
bore that rating when I thought it was not 
deserved, and that judgment derived not 
from their lack of competence, but from 
what in my opinion was a lack of profes- 
sional courtesy and responsibility. 

Apparently the average lawyer in Flor- 
ida today is still ‘“‘average,’ and one still 
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must question whether— when taken as a 
whole — the caliber of their practice equals 
the “‘high’’ level indicated in the presi- 
dent’s letter. 


A. EpwWIN SHINHOLSER 
New Port Richey 


If James Fox Miller’s December ‘‘Presi- 
dent’s Page”’ is any indication, I join those 
of his constituents who characterize this 
forum as a “‘bully pulpit.” 

According to Mr. Miller, U.S. District 
Judge Thomas E. Scott’s resignation for 
“financial reasons’’ should be of ‘‘major 
concern”’ to all lawyers and should serve 
as a reminder that we do not pay our 
judges enough money. He then goes on to 
tudely charge that there are still too many 
stupid judges out there; many judges are 
underworked and overpaid; all judges are 
lawyers who have been lobotomized and 
have thus forgotten the realities of the 
practice of law, etc. 

Mr. Miller’s solution is to pay judges 
more money. Better people will then seek 
judgeships, and according to Mr. Miller’s 
prospective (or might it be perspective?), 
our judges will hopefully be smart enough 
to correctly spell FBI. 

Such reasoning is shortsighted and re- 
flective of the biggest problem facing the 
legal profession today — a problem en- 
demic to the profession — greed! 

The problem is not that we pay judges 
too little, it is that private attorneys take 
too much. Woefully few people these days 
enter law school for reasons other than the 
pursuit of money. There is no sense of 
honor, altruism or public service left in the 
profession. The public knows and under- 
stands that. The problem is that lawyers 
like Mr. Miller do not. 

If you pay judges more money, you 
won’t get better judges, you’ll just end up 
with a larger pool of marginal practitioners 
who see judgeships as a vehicle for mak- 
ing a larger and more steady income. 

The harsh reality is that the disparity 
between lawyers’ salaries and judges’ sala- 
ries will always be large. That’s because 
the lawyers are in it for the money. Mr. 
Miller should know, otherwise how could 
he have afforded to take two years off 
from his practice in order to become 
president of The Florida Bar? 

As president of The Florida Bar, Miller 
has the opportunity, indeed, the obligation 
to institute positive changes affecting the 


& 


public’s negative perception of lawyers. 
Instead, he chooses to bully judges who 
are ethically bound to keep their silence. 
This is sad and we deserve better. 

If given a choice, I’ll take the altruistic 
judge every time, even if he can’t spell as 
well as Mr. Miller. 


STEPHEN E. Hooper 
Ft. Myers 


As a former member of the federal 
bench, I write to thank President Miller 
on behalf of all the judges — federal and 
state — for the article in the December Bar 
Journal urging judicial pay raises. Your 
position captured in terms, certainly better 
than I am able to articulate, the realities 
of the situation as well as the conse- 
quences. I just hope someone listens; 
namely, our elected federal officials in 
Congress. In any case, thanks. 


Tuomas E. Scotr 
Miami 


Offers of Judgment 

Scott Distasio’s ‘‘Offers of Judgment: 
The Confusion Continues”’ in the Decem- 
ber Journal insightfully discusses the 
confusion surrounding offers of judgment 
in Florida. Shortly before publication of 
this article, the Florida Legislature once 
again compounded this confusion by the 
enactment of Ch. 90-119 of the Laws of 
Florida. This act took effect October 1, 
1990 and amends both F.S. §45.061 and 
§768.79. 

Section 45.061 now provides that “‘this 
section does not apply to causes of action 
that accrue after the effective date of this 
act.” Presumably, the phrase “‘this act” 
refers to the act amending the statute and 
not the act that created it. Thus, §45.061 
no longer applies to any cause of action 
accruing after October 1, 1990 and will, 
with the passage of sufficient time, have 
no application at all. 

Although §768.79 was substantially re- 
written, it clarifies some and obfuscates 
other aspects of the law. The following list 
is by no means complete, but highlights 
significant changes in the law: 

1) The statute now applies to “‘any civil 
action for damages filed in the courts of 
this state”’ This provision should clarify 
the inconsistency between the express lan- 
guage of the previous statute and the 
court’s interpretation of the scope of 
§768.79 in Smith v. Department of Insur- 
ance, 507 So. 2d 1080 (Fla. 1987); 

2) The new statute codifies the recent 
holding of the Supreme Court of Florida 


that a party may recover costs and attorney 
fees incurred by him or on his behalf 
pursuant to a policy of liability insurance 
or other contract; 

3) The new statute allows a defendant 
to recover fees and costs where the defen- 
dant obtains a judgment of no liability. 
As discussed in Mr. Distasio’s article, the 
former §768.79 and case law interpreting 
it did not permit recovery by a defendant- 
offeree in cases where the judgment was 
in favor of the defendant; 


4) New §768.79(6) states that “upon 
motion made by the offeror within 30 days 
after the entry of judgment or after volun- 
tary or involuntary dismissal,’ the court 
shall determine the issue of attorney fees. 
The effect of this new language is unclear. 
Prior appellate decisions have held that the 
defendant may not recover fees and costs 
following a voluntary dismissal by the 
plaintiff, as such a dismissal does not 
constitute a ‘‘judgment.’ The new act 
contains no other references to voiuntary 
or involuntary dismissals, so this provision 
remains open to judicial interpretation; 


5) Despite the Supreme Court of Flor- 
ida’s recent holding that the procedural 
aspects of Rule 1.442 supercede those of 


§768.79 (and F.S. §45.061), the new stat- 
ute contains procedural provisions which 
are inconsistent with Rule 1.442. For ex- 
ample, the statute requires that offers of 
judgment be filed, whereas Rule 1.442 
provides that the offer is served and is not 
filed unless accepted. Thus, the procedural 
aspects of new §768.79 will have to be 
reviewed carefully to determine whether 
they differ from and are therefore super- 
ceded by Rule 1.442. 
Indeed, the confusion continues. 


RICHARD A. HARRISON 
Tampa 


Scott Distasio’s article, “Offers of Judg- 
ment: The Confusion Continues,’ Decem- 
ber 1990, analyzed the pre-1990 statutes, 
and various cases interpreting them. The 
1990 legislature, however, amended 
$768.79 substantially, and mandated that 
§45.061 will not apply to any actions 
accruing after the effective date of the 
Statute. See Senate Bill 2670, Ch. 90-119, 
§§48 and 22 respectively. The act became 
effective October 1, 1990. 


A. GIEVERS 
Miami 
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PRESIDENTS PAGE 


The Curse of the Legal Profession 


factory owner manufactured 

a product, any product, 

which required the use of a 

particular machine. The ma- 
chine broke down and no one could fix it. 
Repairperson after repairperson tried and 
failed. The owner was frantic. Circum- 
stances were reaching crisis proportions. 
Employees were threatening to quit be- 
cause there was no payroll money; 
creditors were threatening bankruptcy be- 
cause their bills were unpaid; and 
customers were threatening to take their 
business to competitors because no prod- 
uct was forthcoming. 

The owner was on the brink of disaster. 
Just as all was about to be lost, a person 
walked into the factory and offered to fix 
the machine. ‘“‘Please;?’ cried the owner, 
“everything I have worked for my whole 
life is in jeopardy.” The repairperson 
walked around the machine for just a few 
minutes, and, then, with a nail clipper that 
one can buy off a cardboard display at 
most checkout counters, bent down and 
turned a screw. Lo and behold the machine 
Started to work! All was saved. The em- 
ployees were paid and did not quit; the 
creditors were paid and there was no 
bankruptcy; and the customers received 
their product and stayed with the com- 
pany. 

Now, the moment of truth. The repair- 
person sent the bill and it read: ‘‘Fixed the 
machine — $25,000.” The owner called 
the repairperson and said “‘Do not get me 
wrong, I am eternally grateful, but would 
you please itemize your statement?” 
“‘Sure,” was the response, “I will bring 
one right over.’ A short while later, the 
repairperson appeared before the owner 
and presented the itemized statement 
which read: ‘‘Turned the screw in the 
machine, $50; knowing which screw to 
turn, $24,950. 

That story was first told to me almost 
25 years ago by the late Paul Anton, a 


Part | 


I was never ruined but twice: once when I 
lost a lawsuit, and once when I won one. 


— VOLTAIRE 


by James Fox Miller 


lawyer’s lawyer who was kind enough to 
help guide me when I hung up a shingle 
and started to learn what the practice of 
law was really about. I have never heard a 
better way to illustrate my view that a 
lawyer should be paid for what is done and 
not for how long it took to do it. Clients 
should not care, and some do not, how 
much time is involved. Clients should be 
interested in the efforts made and the 
results obtained. 


The Curse 

Hourly billing is the curse of the legal 
profession. It will cause the demise of the 
profession if we are not careful. One of 
our greatest challenges as lawyers is to 
assure that the practice of law does not 
become just another business. I hope we 
are not too late. I know that my son, who 
will be graduating from law school this 
May, has prospects of enjoying a satisfy- 
ing professional life which are far inferior 
to what I looked forward to when I 
graduated. Between advertising, which has 
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done more to demean lawyers than any 
other factor (perhaps the subject of a 
future column), and lawyers’ billing prac- 
tices, which often appear to be out of Alice 
in Wonderland, we, as lawyers, are dig- 
ging ourselves deeper and deeper into a 
very distasteful hole from which it will 
become increasingly more difficult to ex- 
tricate ourselves. 


A Satisfied Client 

If lawyers went back to business school 
and took “Management Theory 101,” 
they would be taught that the primary 
objective of any business is to have a 
satisfied customer. The primary objective 
is not to make a profit, as many new 
students think, because without a satisfied 
customer, there is no way to sustain any 
profit. Similarly, we need to satisfy our 
clients. It is almost impossible to do so 
with present billing practices. 

I would rather waive a red flag in front 
of a bull than to send a statement reading 
“Review of letter and telephone from 
client—.3.’ One way or the other, no 
matter what the hourly rate, that client will 
translate your bill into: ‘“You mean it cost 
me X dollars to talk to my lawyers?” 

Hourly billing promotes inefficiency 
and penalizes productivity. Unfortunately, 
in some cases it encourages outright dis- 
honesty. Certainly, and I know this 
happens frequently, lawyers exaggerate 
the actual time spent on a task so that, in 
their minds at least, they are paid fairly. 
Why and how insurance companies still 
think they can buy a senior partner’s time 
for $100 per hour or even less is a 
complete mystery to me. Yet it is done all 
the time, and most every client and lawyer 
involved simply pretends it does not hap- 
pen. Anyone familiar with the cost of 
operating a modern law practice knows 
that the legitimate overhead cannot be met 
at these hourly levels. What I cannot 
understand is why there are not more 
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Taxes. Without prudent plan- 
ning and expert advice, they can consume a 
large portion of your estate. For this crucial reason, we offer 
the extensive resources of The Inner Circle“ Southeast Bank 
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2 Southeast Bank Personal Trust 
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Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“I will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“I will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“T will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 
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serious efforts made to change this system. 

I am not sure one can measure how 
much this charade hurts our profession. It 
certainly does not do us any good. Every- 
one except maybe the newest law student 
has heard and smiled at the story of the 
lawyer protesting to St. Peter that 51 was 
far too young to be dead, and St. Peter’s 
response: “‘That’s strange, according to 
your time sheets, you are 95 years old.” 

The problem, however, is not funny. 
Hourly rates, in essence, create a conflict 
of interest with our own clients. “‘You 
mean the more I work, the more I get 
paid? I better do some more work.” 

I wish I could say lawyers never do any 
unnecessary work. Repeatedly, I see vast 
overstaffing of cases. Why do two junior 
associates, one senior associate, one junior 
partner, two middle level partners, and a 
senior partner, generally together with nu- 
merous paralegals, work on and review a 
motion to strike or attend a deposition or 
hearing? No doubt, a motion redrafted six 
times and looked at by numerous bright 
and capable lawyers will be a better prod- 
uct than a motion drafted once and then 
redrafted, and touched up and looked at 
by only two lawyers. The question is 
when, if at all, does the law of diminishing 
returns set in? Generally, most products 
which are 95 percent good will get the job 
done. When then, is it worth three, four or 
even five times the cost to get to 99 
percent? (I assume 100 percent is rarely if 
ever achieved because any product could 
always be better.) If nothing else, before 
the tremendous additional cost is incurred 
by the client, that client should have the 
opportunity of opting for the 95 percent 
product at a fraction of the cost. 

A very cogent argument can be made 
that a skillfully performed laminectomy 
done in two hours is worth far more, not 
less, than one which takes six hours. I 
became convinced that whenever possible, 
value billing was the way to go when one 
of my most financially successful clients 
looked me straight in the eye when he 
hired me and said ‘‘Miller, (literally point- 
ing his finger at me) most lawyers think 
the more they work the more they get paid. 
I am telling you the less you work, the 
more you get paid. I make blankedity- 
blank million dollars a year, but I cannot 
make them if my wife’s lawyers and 
accountants are keeping me from my busi- 
ness responsibilities by pouring over my 
books and disrupting the business lives of 
the people upon whom I depend. Get rid 
of this (insert profanity of choice) and I 
will take care of you.” I did and he did. 


I wish I could say 

lawyers never do 

any unnecessary 

work. Repeatedly, 
I see vast 


overstaffing of 
cases 


The case was over in eight days, and I had 
the most successful financial experience 
of my professional life. 

The ultimate value billing is the contin- 
gent fee in a personal injury case. The 
argument that clients will not accept value 
billing certainly does not apply here. Al- 
though I know of no study supporting my 
opinion, I am convinced that given a 
choice between a contingent fee or hourly 
billing, the prospective plaintiff would 
almost always choose the former. Consid- 
erations of access to the courts aside, let 
us assume a very rich plaintiff who can 
well afford to pay as he or she goes, that 
person will still opt for the contingent fee 
arrangement. First, the client who has 
already allegedly suffered damage, does 
not want to “throw good money after 
bad’’; and second, that client prefers giv- 
ing the lawyer the incentive of the 
contingent fee. The client reasons that ‘‘I 
will do better if my lawyer does better.” 

It would be an interesting project for the 
Academy of Florida Trial Lawyers to have 
some of its members conduct such a 
survey. For those who embrace the con- 
cept of a contingent fee in personal injury 
cases, as I do, we would have great 
ammunition to ward off the next attack on 
this system. No, the lawyers have not 
foisted the contingent fee on the client. 
The client has done the foisting. There is 
a lesson here for the nonplaintiff’s lawyers 
as well, and we need to start thinking 
about it. The answer is to begin educating 
ourselves and our clients about value bill- 
ing. 

I understand that billing on the basis of 
time gives comfort (often false), control 
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Fairness is 
diluted by the 
obsession of 
lawyers and 
Judges 
with hours 


(in varying degrees), and reassurance 
(often misplaced) to the client, and par- 
ticularly to the corporate client. I also 
Stipulate that time is often as good a 
measure or basis for being paid as any. 
Nonetheless, there are often alternate bill- 
ing practices which are better for both the 
client and the lawyer. 

Legal services should be looked at as 
an investment, not a cost. If a fee does not 
make economic sense, it should not be 
charged. It is not logical that a $15,000 
dispute should produce that much or more 
in fees and costs. I am not talking about 
the case where a precedent is being estab- 
lished that brings with it economic or 
other benefits far in excess of the actual 
legal expense incurred. One of the reasons 
lawyers have so much in the way of bad 
debts is that they take on representation 
based upon an hourly rate and then the 
hours become so great that the expense 
no longer makes sense. The client refuses 
and/or cannot afford to pay. 

I am reminded of the story about a 
client who asked a lawyer about the least 
expensive fee. The lawyer replied ‘Fifty 
dollars for three questions.’ Stunned, the 
client asked, “‘Isn’t that a lot of money for 
three questions?” ‘‘Yes,’” the lawyer said. 
“What is your final question?” 

Time billing fails to adequately reward 
a lawyer or firm for high risk. It does not 
recognize value. As technology expands, 
hourly billing will become an even less 
reliable index of value. Fairness is diluted 
by the obsession of lawyers and judges 
with hours. I suggest we look at fairness 
first and time expended later. 

My purpose is two-fold: First, I want 


the client satisfied. Second, I want lawyers 
to make the money they deserve. There are 
few lawyers who do fabulously well. The 
vast majority are underpaid given, by most 
standards, their long and expensive educa- 
tion and training as well as their 
responsibility. I agree with George Horn- 
stein, who wrote, “One thousand plodding 
hours may be far less productive than one 
imaginative, brilliant hour’? We should 
be compensated for knowing which screw 
to turn, and not for the time it took to turn 
it. 

I mentioned my son, who is about to 
graduate from law school. Some very 
good and huge Wall Street firm will no 
doubt hire him at an outrageous starting 
salary. That firm will expect a minimum 
of 2,000 billable hours a year— maybe 
more. The father of a seventh-year Wall 
Street firm associate, on the brink of a 
very financially rewarding partnership re- 
cently told me that his child billed 3,100 
hours last year. Being the diplomat that I 
am, my response was essentially, “‘You 
are nuts, your kid is even nuttier, and/or 
this firm’s clients are getting ripped off.” 

What is abundantly clear to me is that 
even taking 2,000 hours a year, if the time 
is legitimate, this young person has no 
quality of life. Where is time for a mean- 
ingful marriage or for participation in the 
rearing of children or for simply enjoying 
what the world has to offer? 

Lawyers all over the country are 
chained to clocks. This means they are not 
working in their communities, churches, 
synagogues, civic organizations and so 
forth. There is no time for them to make 
the contributions to society other than to 
“grind it out” for the almighty dollar. The 
profession is self-destructing. 

Those of you who know me are also 
well aware that I have been fortunate and 
lucky and have earned more than some, 
and, of course, less than others. Nonethe- 
less, I have never been accused of not 
caring about making money. Still, I think 
the fees I have earned have been deserved. 
In other words, I was worth it. The amount 
of principal in dispute justified the costs. 
All lawyer’s fees should be worth it. If 
value is not in the cards, the case should 
be turned down; or if the case is taken, it 
should be taken on a fee basis where the 
cost is justified. I am afraid that Judge 
Aron Steuer was right when he wrote 
“only the very rich and those who have 
nothing to lose can afford to litigate.’ 


Mr. Miller will continue this article in the 
next issue. 
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EXECUTIVE DIRECTIONS 


n his President’s Page this month 
Jim Miller discusses the ways we 
lawyers charge for our time. As he 
points out, many consumers are mys- 

tified by the methods attorneys employ 

both for tracking and for billing for their 
professional services. 

While the discussion of different billing 
plans will continue for some time, I 
wanted to take a minute to remind you 
here that the Florida Supreme Court, The 
Florida Bar, and your local bar associa- 
tions have been working together during 
the past 18 months to put in place an 
arbitration system to settle disagreements 
between lawyers and their clients over 
fees. 

The panels were organized as of Janu- 
ary 1, 1990, and early results suggest the 
mechanism will work well toward achiev- 
ing its goal of taking these disputes out of 
the lawyer grievance process. Consider 
these two cases from the Ninth Judicial 
Circuit: 

* Aclient complained that his attorneys 
failed to diligently pursue a lawsuit he had 
asked the firm to file. His complaint 
stemmed largely from two facts: First, the 
discovery process took longer than the 
client felt it should have, and, second, he 
did not succeed ir his claim. Although this 
complaint would have all but certainly 
resulted in a formal grievance being filed 
with The Florida Bar (and a subsequent 
finding of no probable cause for disci- 
pline), both the firm and the client agreed 
to arbitration. The arbitration panel, made 
up of two lawyers and one nonlawyer, 
reviewed the file and found the firm had 
acted with due diligence and had charged 
a reasonable fee. 

* A client signed a $5,000 note to 
assure payment cf a legal fee. During the 
course of the representation the relation- 
ship between the attorney and his client 
soured, and the client hired other counsel. 
The attorney demanded payment on the 
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Fee Arbitration System 


Working Well 


by John F. Harkness, Jr. 


note, but the arbitration panel found he 
had performed services worth only $1,000, 
and awarded $4,000 to the client. 

These cases illustrate the types of dis- 
putes which all too often had before 
necessitated the opening of a grievance 
file and a time-consuming and expensive 
Florida Bar investigation. Now, both client 
and attorney are able to have their say 
before an impartial panel and receive a 
timely and just resolution of their dispute. 

Although the system is relatively new 
to most circuits (some local bars have had 
such panels in place for some time), the 
idea appears to be catching on as local bars 
and The Florida Bar continue to get the 
word out. The Bar has prepared and dis- 
seminated a pamphlet for clients outlining 
the operation of the panels, and local bars 
have been passing the word through their 
newsletters. 

From the cases already heard, as well 
as from the lessons of history within the 
grievance process, several recommenda- 
tions to minimize fee disputes have 


emerged. The committees recommend: 

1. Having a written fee agreement. The 
arbitration panel will usually follow these 
agreements, unless the fee is clearly exces- 
Sive. 

2. Keeping accurate time records. The 
majority of time spent in the arbitration 
sessions is consumed by the responding 
attorney attempting to reconstruct the time 
spent on a matter when the only things to 
go by are the papers in the client’s file. 

3. Rendering detailed periodic state- 
ments. One of the most frequent 
complaints heard is that the client was not 
aware that fees were mounting beyond the 
point they had originally anticipated. 
Monthly statements will keep the client 
apprised of the cost of the representation. 

4. Avoiding setting unreasonably low 
fees. While it encouraged discussion of 
estimated costs in representing a client, 
flat fees for anything other that routine 
matters should be avoided. The panels 
advise that an agreement to handle a 
matter for a flat fee, without arranging for 
contingencies, is a binding contract which 
the panel will enforce. 

5. Negotiating installment payments 
when necessary. Frequently a client will 
ask for arbitration because he or she 
cannot pay the full bill presented. Many 
arbitrations could be avoided if the attor- 
ney will simply work out a payment plan 
with the client. 

In the short time since its implementa- 
tion, the Bar’s fee arbitration program has 
shown every indication that it will work 
as intended by the Board of Governors and 
Supreme Court. I encourage each of you 
to call your local bar or fee arbitration 
panel chair (listed on page 462 of the 
Journal directory) to find out more about 
the program if and when you have a client 
who may benefit from an arbitration. If 
you cannot get answers at the local level, 
call Kathy Tucker at the Bar Center, (904) 
561-5600.9 
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a century old, First American Title 
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he mentally retarded defen- 
dant charged with first 
degree murder in Florida is 
in a more precarious posi- 
tion than other similarly-situated defen- 
dants who do not have this learning 
disability. The defendant faces a judicial 
system that does not understand the nature 
or pervasiveness of his disability, a system 
he himself does not understand and prob- 
ably cannot fully comprehend. Histori- 
cally, mental retardation has been 
misunderstood by courts, legislatures, and 
those within the mental health profession. 
On the one hand, Florida reflects this 
traditional ignorance, while on the other it 
has shown in recent years a growing 
awareness of the distinct problems posed 
by those afflicted with this disability. In 
sentencing retarded murderers to death, 
Florida trial courts have tended to mini- 
mize the impact of the defendant’s 
intellectual functioning, and the Florida 
Supreme Court has unevenly considered 
mental retardation as being of particularly 
compelling mitigation in its review of 
death sentences. In short, Florida courts 
have reflected society’s general ambiva- 
lence to and ignorance of this problem. 


Mental Retardation Defined 

The American Association of Mental 
Retardation, the leading professional or- 
ganization concerned with the mentally 
retarded, has defined mental retardation as 
“significantly subaverage general intellec- 
tual functioning existing concurrently with 
deficits in adaptive behavior and manifest 
during the developmental period.’’! Flor- 
ida has accepted this definition with only 
a slight modification.” 

A significant subaverage general intel- 
lectual functioning means, in practical 
terms, that the person has an IQ of 70 or 
less, although it can be extended up to 75.3 
IQ, however, is not determinative, al- 
though it is the factor which generally 
receives the most attention. The person 
must also have deficits in adaptive behav- 
ior, which means he has a general inability 
to cope with the demands of society.4 

There are four levels or degrees of 
mental retardation. The great majority of 
those afflicted are mildly so; their IQ’s 
range from 50-55 to 70.5 Those who are 
moderately retarded have IQ’s from 35-40 
to 50-55, severely retarded from 20-25 to 
35-40, and profoundly retarded, below 
20-25. About one percent of the Ameri- 
can population has this disability, and 
except for mild retardation, it is uniformly 
spread among all socioeconomic groups.’ 


Lower social groups have an unusually 
high number of mildly retarded persons, 
which may reflect the generally poor diet 
and conditions for intellectual stimulation 
of this group. In that respect, mild mental 
retardation may, in some cases, reflect as 
much the person’s childhood as it does his 
heredity.8 

With the emphasis upon intelligence, 
mental retardation thus is a learning dis- 
ability. The retarded not only take longer 
to learn, there are some things they will 
never grasp, some abstractions they will 
never comprehend. Persons so afflicted 
may manifest their disability in several 
ways: Typically they have poor communi- 
cation skills and a short memory; they are 
impulsive and have short attention spans; 
they tend to have immature or incomplete 
concepts of blameworthiness and causa- 
tion; they will tend to deny and mask their 
retardation; they spend more time learning 
basic skills and less on the world in which 
they live; and they tend to lack motivation 
to solve their problems.? 

Mental retardation traditionally has 
been associated with mental illness, yet 
the two are very different.!° Unlike many 
mental illnesses, retardation is permanent. 
There also is very limited treatment for the 
mentally retarded, and treatment for men- 
tal illness will do little for the retarded 
defendant. 

Also, the mentally ill have disturbed 
thought processes whereas the mentally 
retarded have a learning disability. This 
does not mean the retarded person cannot 
also be mentally ill; to the contrary, they 
are subject to all the psychiatric problems 
and personality disorders the person with 
an average intelligence may suffer.1! 

Mental health professionals tend to over- 
look retardation because relatively few of 
them are trained to diagnose mental retar- 
dation.'2 Most diagnose and treat mental 
illnesses, and they bring a predisposition 
to look for such problems when they 
evaluate the retarded. Without realizing it, 
a psychologist or psychiatrist may unwit- 
tingly misdiagnose a defendant who is 
mentally retarded. 

Being mentally retarded does not re- 
lieve a defendant from being held respon- 
sible for his criminal acts. The majority of 
retarded defendants can formulate the nec- 
essary intent to commit crimes in general, 
and no one has suggested that retardation, 
especially the mild type, is an excuse from 
criminal liability. Specifically, with regard 
to murder, a mentally retarded person can 
formulate the necessary premeditation to 
be found guilty of first degree murder.!% 
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If a retarded person can form such intent, 
the question is whether that person de- 
serves to die even though mentally 
retarded. The U.S. Supreme Court has 
found that there is no current consensus 
against executing such defendants, but the 
Florida Supreme Court has not decided the 
issue under the state constitution. 


U.S. Supreme Court Analysis 

In response to Furman v. Georgia, 408 
U.S. 238 (1972), the U.S. Supreme 
Court’s decision declaring Georgia’s death 
penalty law unconstitutional, various state 
legislatures enacted one of four types of 
death penalty statute. The ones that sur- 
vived constitutional scrutiny shared the 
common characteristics that: They split 
the guilt determination portion of the trial 
from the penalty phase; the sentencer had 
to make specific findings of aggravating 
facts justifying execution; and a single 
state court automatically reviewed the pro- 
priety of the death sentence.'* The High 
Court found that these statutes had limited 
or channeled the discretion of the sen- 
tencer enough so that a death sentence 
became more predictable.'5 To meet the 
requirement of reliability, sentencing in 
capital cases focuses upon the character 
of the defendant and the nature of the 
crime committed.!© Schemes which left 
the sentencer’s discretion unchanneled 
were unconstitutional, as were statutes 
which prevented consideration of evidence 
relevant to these two issues.'7 The right 
to present mitigating evidence, thus, was 
an important, though perhaps not heavily 
stressed, part of the schemes found consti- 
tutional in the early death penalty cases the 
Court considered. 

In subsequent cases, such evidence re- 
ceived much more attention. In Lockett v. 
Ohio, 438 U.S. 586 (1978), and later in 
Eddings v. Oklahoma, 455 U.S. 104 
(1982), the Supreme Court ruled that the 
trial court could not preclude the sentencer 
from considering any relevant mitigating 
evidence. Except for not letting states 
execute the insane,!®8 the court has been 
more willing to let them execute defen- 
dants despite the presence of some perme- 
ating characteristic. In Stanford v. 
Kentucky 492 U.S. ___, 109 S. Ct. 2969 
(1989), a plurality of the Court said the 
constitution did not prohibit the execution 
of 16- or 17-year-old murderers, while 
another plurality had said it was unconsti- 
tutional to impose a death sentence upon 
a child less than 16 years old.!9 

The Supreme Court was as badly split 
when it considered the fate of mentally 
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retarded murderers. In Penry v. Lynaugh, 
492 U.S.__, 109 S. Ct. 2934 (1989), the 
Stanford dissenters formed the plurality 
opinion regarding the constitutionality of 
executing the mentally retarded. Even 
though Penry had an IQ between 50 and 
63, indicating he was mildly or moderately 
retarded, the Court gave the state another 
chance to sentence him to death. Justice 
O’Connor provided the crucial vote to 
remand for resentencing, and for her, men- 
tal retardation by itself was not enough to 
keep all retarded defendants off death row. 
America’s evolving sense of decency as 
measured by what state legislatures had 
said on this issue had not progressed to the 
point where most of them precluded such 
killings,2° so, for her, more evidence of a 
lack of moral culpability beyond being 
merely retarded was required: 


On the record before the Court today, however, 
I cannot conclude that all mentally retarded 
people of Penry’s ability—by virtue of their 
mental retardation alone, and apart from any 
individualized consideration of their personal 
responsibility —inevitably lack the cognitive, 
volitional, and moral capacity to act with the 
degree of culpability associated with the death 
penalty.?! 


Presumably, the Court would agree that 
some defendants who were profoundly 
retarded could not be executed. Unless 
some extreme learning disability was es- 
tablished, though, the defendant would 
have to present additional mitigating evi- 
dence before the Court would prohibit 
executing such afflicted defendants. 

Thus, when considering the characteris- 
tics of the defendant, except in the very 
extreme cases such as insanity, very young 
age, and presumably extreme mental retar- 
dation, the Supreme Court has followed 
the rationale it used in approving the 
various state death penalty schemes. Sen- 
tencing must be individualized. A per se 
or mandatory death penalty is unconstitu- 
tional because it does not allow for 
individual factors to mitigate it. Likewise, 
per se exclusions of certain classes of 
defendants from being sentenced to death 
are not constitutionally required because 
such exclusions do not allow for the 
anomaly that will inevitably occur in any 
particular class defined by some character- 
istic of the defendant. 


Florida Supreme 
Court Analysis 

In Florida, unlike most other states, the 
judge is the sentencer, and the jury pro- 
vides only a recommendation of whether 
the convicted defendant should be exe- 
cuted or spend the rest of his life in 
prison.?2 Its recommendation need not be 


unanimous, and if only six of the 12 jurors 
vote for life, that is sufficient.23 Moreover, 
the trial court cannot lightly disregard this 
expression of community opinion, and 
even though the trial court can override the 
jury’s life recommendation, it should 
rarely do so.74 

To make the defendant eligible for a 
death sentence, the state must prove be- 
yond a reasonable doubt at least one of the 
statutorily-enumerated aggravating fac- 
tors.25 The defendant, for his part, can 
introduce any relevant evidence in mitiga- 
tion that reflects favorably upon his 
character or the nature of the crime he 
committed.”6 

Unlike the U.S. Supreme Court, the 
Florida high court has not decided if the 
state can execute the mentally retarded; in 
Woods v. State, 531 So.2d 79 (Fla. 1988), 
a pre-Penry case, three members of the 
court, in dissenting opinions, said the state 
could not execute a mentally retarded 
defendant under the state and federal con- 
stitutions.27 

The court has avoided ruling on the 
constitutionality of executing the mentally 
retarded, but in a number of cases it has 
considered a person’s low intelligence in 
discussing whether a death sentence 
should be imposed. It has occasionally 
said a defendant is mentally retarded, but 
it has rarely considered that disability as a 
mitigating factor by itself and never with 
any apparent appreciation for its impact 
upon death sentencing. 

In Cochran v. State, 547 So.2d 928 (Fla. 
1989), the defendant had an IQ of 70, a 
long-standing mental deficiency, and was 
likely to become emotionally unstable un- 
der stress. He created that stress when he 
tried to rob a woman and eventually 
murdered her. 

The trial court considered Cochran’s 
history of emotional problems, his crip- 
pling learning disability, and the pressure 
his girlfriend had put on him. Notwith- 
standing this evidence and the jury’s life 
recommendation, the court sentenced 
Cochran to death. The Supreme Court 
reduced that sentence to life in prison, 
however. 

In Brown v. State, 526 So.2d 903 (Fla. 
1988), a police officer, alerted to a robbery 
Brown and his cohort had committed, 
stopped the car he was driving. Brown 
jumped the officer and, during the ensuing 
struggle, shot the policeman once in the 
arm. The officer begged for his life, but 
Brown killed him. 

The defendant had an IQ of 70-75 and 
had been in a school for the emotionally 
handicapped since he was 10 years old. 
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He had the emotional maturity of a pre- 
schooler, and both of the statutory mental 
mitigating factors applied.28 The killing 
was also impulsive, because Brown was 
not a naturally vicious or predatory person. 
The jury recommended he live, but the 
trial court sentenced him to death. The 
Supreme Court reduced that sentence to 
life because the jury had a reasonable basis 
upon which it could have recommended a 
life sentence. 

In Livingston v. State, 565 So.2d 1288 
(Fla. 1990), Livingston killed one conven- 
ience store clerk and tried to kill another 
during a robbery. After the shootings, he 
fled, taking the cash register. The Florida 
Supreme Court reduced his death sentence 
to life in prison, despite a jury recommen- 
dation of death, because his childhood had 
been marked by severe beatings, parental 
neglect, and an intelligence that could 
“best be described as marginal.’”’29 

In Kight v. State, 512 So.2d 922 (Fla. 
1987), the court affirmed Kight’s death 
sentence even though he had a low IQ (69) 
and had been abused as a child. Kight had 
tried to rob a cab driver and then stabbed 
him. The victim fled but fell down about 
30 or 40 feet from the cab. Kight went to 
him, stabbed him some more and finally 
cut his throat. The defendant then drove 
the cab into a river. 

Kight is distinguishable from the other 
cases cited because what Kight did shows 
more deliberation and planning than is 
typical of most mentally retarded persons. 
The initial stabbing may have been impul- 
sive, but then Kight took several other 
measures to avoid detection. 

These cases indicate that the Florida 
Supreme Court views mental retardation 
as merely one aspect of the defendant’s 
character. It has not yet come to grips with 
the reality that this learning disorder de- 
fines the person. In virtually every aspect 
of his thought processes, the mentally 
retarded person has significant and sub- 
stantial limitations. ‘[T]hose who are 
mentally retarded have a reduced ability 
to cope with and function in their everyday 
world.’”’3° Thus, as a class, mentally re- 
tarded killers commit murders which are 
the least aggravated and the most miti- 
gated, which means they are not the ones 
for whom the death penalty was in- 
tended.3! 

If the Florida Supreme Court has not 
directly addressed the issue of executing 
the retarded, its decision in LeCroy v. 
State, 533 So.2d 750 (Fla. 1988), indicates 
the mode of analysis it will use when it 
does face it. In that case, the court detected 
Florida’s evolving sense of decency re- 
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garding sentencing children to death by 
examining how Florida has historically 
treated them. Limiting its consideration to 
minors charged with crimes, it concluded 
that “‘legislative action through approxi- 
mately thirty-five years has consistently 
evolved toward treating juveniles charged 
with serious offenses as if they were adult 
criminal defendants.’’32 

Applying this historical analysis to the 
question of executing the mentally re- 
tarded reveals that over the past decades 
Florida has increasingly sought to treat 
them with dignity and compassion rather 
than with vengeance or as a pariah. The 
trend is twofold. First, the mentally re- 
tarded increasingly have been viewed as 
distinctly different than those who are 
mentally ill or have other mental disabili- 
ties. For example, as late as 1969, retarded 
people committed to state care were sent 
to a “Sunland Training Center for the 
Epileptic and Mentally Retarded.’’33 To- 
day, there are several facilities throughout 
the state which provide either prison-like 
or less harsh conditions for retarded per- 
sons. Also, separate statutory provisions 
regulate committing the mentally retarded 
to state care.*4 

Second, the legislature has dramatically 
increased the protections for and rights of 
the mentally retarded. In 1970, the legisla- 
ture required a physician, a psychologist, 
and a “‘responsible citizen of the state” to 
be on the committee examining the sus- 
pected retarded person for commitment to 
a state facility.45 By 1988 the composition 
of the committee had been upgraded to 
three disinterested experts “who have dem- 
onstrated to the court an expertise in the 
diagnosis, evaluation, and treatment of 
persons with mental retardation.’>® In- 
stead of merely physicians and psycholo- 
gists being on the committee, panel 
members have to be experts in evaluating 
mental retardation. The third panel mem- 
ber now has to be a professional social 
worker with ‘“‘a minimum of a masters 
degree in social work, special education, 
or vocational rehabilitation counseling.”’>7 
In addition, a “‘diagnostic and evaluation 
team’’ from the Department of Health and 
Rehabilitative Services must examine the 
allegedly-retarded person. 

This person also is provided greater 
legal protections than he has ever enjoyed. 
He is entitled to counsel at all stages of the 
judicial proceeding to determine if the 
state should provide for his welfare. He 
must be given a hearing on the matter, and 
the court must enter an order making 
specific findings of fact justifying placing 
him in state care. The mentally retarded 


person also has the right to appeal. 

Most significantly, if he has been 
charged with a crime, that allegation will 
be dismissed if he remains incompetent to 
stand trial for more than two years.38 That 
is not true of defendants found incompe- 
tent to stand trial for reasons other than 
retardation. Also, if paroled, the mentally 
retarded parolee may be required to seek 
the services of HRS.*9 

Finally, within the last five years the 
legislature has enacted a “‘bill of rights” 
for the mentally ill or mentally retarded, 
which seeks to maintain the dignity and 
assure treatment for such persons.*2 

Thus, unlike the trend regarding the 
treatment of youth, Florida has increas- 
ingly shown its willingness to consider the 
mentally retarded defendant differently 
than normal adults charged with crimes. 
That the legislature has recognized this 
learning disability is different from epi- 
lepsy and mental illness shows a 
sensitivity unrecognized at least 21 years 
ago. While this is not overwhelming evi- 
dence of Florida’s desire to let the retarded 
live, it becomes more compelling in light 
of polls showing that 71 percent of Flo- 
ridians oppose executing the mentally 
retarded.*! This is true even though the 
great majority of the state’s citizens also 
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this particular defendant should be exe- 
cuted. Such a solution properly channels 
the judge’s discretion in sentencing the 
rare, mentally retarded defendant who per- 
haps deserves to die and, at the same time, 
recognizes that the large majority of those 
who are mentally retarded and kill do not 
deserve a death sentence. 


1 AMERICAN ASSOCIATION ON MENTAL DeEFI- 
CIENCY (now the AMERICAN ASSOCIATION ON MEN- 
TAL RETARDATION), CLASSIFICATION IN MENTAL 
RETARDATION, (Grossman 1st ed., 1983). 

2 ‘Retardation’ means significantly sub- 
average general intellectual functioning existing 
concurrently with deficits in adaptive behavior 
and manifest during the period from conception 
to age 18.” Fia. Stat. §393.063(41). The age 
requirement usually has no significance in crimi- 
nal law, although many persons who have been 
diagnosed as mentally retarded as children have 
been able to adapt sufficiently well to society 
as adults and may no longer be retarded. 
AMERICAN PsyCHIATRIC ASSOCIATION, DIAGNOSTIC 
AND STATISTICAL MANUAL OF MENTAL DisorDERS 
30 (3d ed., rev. 1987) (hereafter cited as DSM 
Til). 

3 DSM III at 28. One of the problems in 
determining IQ is the cultural bias the IQ 
testing process may have. Thus, blacks may do 
poorly on such tests because they were written 
for a white, middle-class audience and are 
administered by a white psychologist. 

4 While IQ is usually measured by admini- 
stering such standard tests as the Wechsler or 
Stanford-Binet, measuring adaptive deficits is 
not so limited. The Vineland Adaptive Behavior 
Scale measures a defendant’s adaptive capacity 
in a multitude of settings. For example, in the 
daily skills area, the defendant’s skills in an- 
swering the telephone, using money, knowing 
time and date, recognizing left from right, 
ordering meals at a restaurant, and job skills are 
evaluated. Input from parents, teachers, and 
other who have had contact with the defendant 
are used to reach an evaluation. AMERICAN 
PsycuHiATRiC Press, TEXTBOOK OF PSYCHIATRY 
703-704 (Talbot, Hales, Yudofsky eds. 1988). 

5 Jd. at 32. Eighty-nine percent of the men- 
tally retarded fall into this category. 

6 Id. 

7DSM III at 31; AMERICAN PsyCHIATRIC 
Press, supra n. 4, at 706. 

8 AMERICAN PsyCuIATRIC Press, supra n. 4 at 
706. 

9Ellis and Luckason, Mentally Retarded 
Criminal Defendants, 53 Gro. Wasn. L. Rev. 
414, 428-432; see, also Blume and Bruck, 
Sentencing the Mentally Retarded to Death: 
An Eighth Amendment Analysis, 41 Ark. L. 
Rev. 725. 

10 Ellis and Luckason, supra n. 9, at 424. 

11 AMERICAN PsyCuiATRIC Press, supra n. 4, at 
709. It is estimated that 30 percent of the 
retarded also have some mental illness. 

12 Ellis and Luckason, supra n. 9, at 485-86 

13 Td. at 432-444. 

4 Gregg v. Georgia, 428 U.S. 153 (1972); 
Proffitt v. Florida, 428 U.S. 242 (1976); Jurek 
v. Texas, 428 U.S. 262 (1976). 

15 Gregg, 428 U.S. at 188-89. 

16 Proffitt, 428 U.S. at 251-252. 

17 Woodson v. North Carolina, 428 U.S. 280 
(1976); Roberts v. Louisiana, 428 U.S. 325 
(1976). 
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18 Ford v. Wainwright, 477 U.S. 399, 405 
(1986). 

19 Thompson v. Oklahoma, 487 U.S. F 
108 S. Ct. 2687 (1988). 

20 When Penry V. Lynaugh, 492 U.S. __, 
109 S. Ct. 2934 (1989), was decided, only 
Georgia prohibited execution of the retarded. 
Since then, Tennessee, Kentucky, and Mary- 
land have joined Georgia. The Florida 
Legislature also considered similar legislation 
for the first time in the 1990 session, but it did 
not get out of committee. 

21 Penry, 492 U.S. , 109 S. Ct. 2934. 

22 FLa. Stat. §§921.141(2), (3). 

23 Rose v. State, 425 So.2d 521 (Fla. 1982). 

24 Tedder v. State, 322 So.2d 908 (Fla. 1975). 

25 Stat. §921.141(5); State v. Dixon, 
283 So.2d 1 (Fla. 1972). This presumes there 
is nothing to mitigate the death sentence. 

76 FLa. Stat. §921.141(6) provides a list of 
seven mitigating factors, two of which reflect a 
defendant’s mental state: 

(b) The capital felony was committed while 
the defendant was under the influence of ex- 
treme mental or emotional disturbance. . . . 

(f) The capacity of the defendant to appreci- 
ate the criminality of his conduct or to conform 
his conduct to the requirements of law was 
substantially impaired. 

27 Art. I, §17 of the Florida Constitution 
provides: ‘Excessive fines, cruel or unusual 
punishment, attainder, forfeiture of estate, in- 
definite imprisonment, and unreasonable 
detention of witnesses are forbidden. 

28 See n. 21. 

29 Livingston was also only 17 years old 
when he committed the murder. 

30 Cleburne v. Cleburne Living Center, 473 
U.S 432, 442 (1985). 

31 See, State v. Dixon, 283 So.2d 1, 8, 10 
(Fla. 1973). 

32 LeCroy v. State, 533 So.2d at 757 (Fla. 
1988). Justice Barkett’s analysis in dissent was 
not so limited, and she considered legislation 
regulating the age of marriage, drinking alco- 
hol, voting, and others. Id. at 759. 

33 FLa. Stat. §393.11 (1969). 

34 Fia. Stat. §393.11 (1989). 

35 Fa. Stat. §393.11 (1970 supplement). 

36 Stat. §393.11 (1988). 

38 Fra. Stat. §916.145. That section was 
enacted in 1983. Fla. Laws Ch. 83-274 §6. 

39 Stat. §947.185. 

40 Fa. Stat. §916.107. 

4! Penry, 106 L.Ed.2d at 288-89 

42 E.g. 10-2 or 11-1. 
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Penal Sanctions in the Construction Lien Law 


Window of Unjust 


Vulnerability for Florida Contractors 


by Frank Quesada and Christopher C. Elledge 


n its 1990 second regular session, 
the Florida Legislature rewrote 
§713.345 of the Florida Statutes, the 
“criminal misapplication” section 

of Florida’s mechanics’ lien law (to be 
known as the construction lien law). Effec- 
tive October 1, 1990, §713.345 imposed 
felony penalties for any contracting entity 
“‘misapplying”’ funds meant for subcon- 
tractors/materialmen. One subsection, 
§713.345(1)(b)3, makes it a third-degree 
felony for a contractor to “‘knowingly and 
intentionally’ misapply any payment less 
than $20,000.! Conceivably, if a contrac- 
tor were found to have constructive 
knowledge of a $1 accounting discrep- 
ancy, at a time when any subcontractor is 
owed any money at all, the contractor 
could be convicted of a felony under 
Florida’s new misapplication statute. Fla. 
Laws Ch. 90-109, §16. It is crucial for 
attorneys defending clients accused of vio- 
lating §713.345 to understand fully the 
intricacies of this complex legislation. 
Moreover, civil practitioners whose clients 
include building contractors should be 
familiar with the penal aspects of the 
construction lien law in order to steer their 
clients away from potential trouble, and 
so that they will know when it is time to 
consult a specialist. 

The purpose of this article is to demon- 
Strate that ever since the passage of the 
mechanics’ lien law in 1935, the legisla- 
ture’s attempts to protect homeowners by 
imposing criminal sanctions upon contrac- 
tors who misuse or misapply money 
advanced to them for payment to subcon- 
tractors/materialmen have failed. The new 
misapplication provision, the latest in a 
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The new misapplication provision has three notable features in common with its predecessors: 
It is unworkable, unconstitutional, and unjust 


succession of attempts to fashion an effec- 
tive shield for homeowners against 
unscrupulous building contractors, has 
three notable features in common with its 
predecessors: It is unworkable, unconstitu- 
tional, and unjust. 


Failed Attempts to Fashion a 
Workable Prosecuiorial Tool 

Penal sanctions have been in effect in 
Florida for misapplication of construction 
funds since the 1935 enactment of §84.07, 
the forerunner of §713.34. The core prohi- 
bition targets any contracting entity who 
takes money intended to be used to im- 
prove real property and uses it for other 
purposes. Throughout most of its history, 
the statute embodied two prohibitions, one 
against any entity who misapplies pro- 
ceeds from a loan secured by an 
encumbrance on the subject real property 
and the other against any entity who 
misapplies a direct payment (or “‘draw’’) 
from the owner of the property. In this 
article, the former will be called the ‘“‘loan 
proceeds provision”’ and the latter will be 
called the ‘‘direct draw provision.” 

From 1963 until 1987, the loan pro- 
ceeds provision read: 
Any [entity] who procures a loan. . . and who, 
with intent to defraud, shall use the net proceeds 
. . . for any other purpose than to pay for labor 
and services . . . shall be guilty of embezzle- 
ment. . . provided, however, that failure to pay 
for such labor, services or materials . . . after 
receipt of such loan shall constitute prima facie 


evidence of intent to defraud.*_ (Emphasis 
added.) 


Between 1963 and 1987, the direct draw 
provision stated: 


Any [entity] who, with intent to defraud, shall 
use the proceeds of any payment made to him 


. . . for any other purpose than to pay for labor 
or services. . . shall be guilty of embezzlement 
. . . provided, however, that failure to pay for 
such labor, services or materials ... after 
receipt of such proceeds shall constitute prima 
facie evidence of intent to defraud.> (Emphasis 
added.) 

The “‘prima facie evidence”’ clause was 
introduced in 1963, when the criminal 
sanctions provisions of the statute was 
amended for the first time.4 Before 1963, 
courts had difficulty equating the failure 
of a contractor to pay his subcontractors/ 
materialmen with “embezzlement,” as pre- 
scribed by law. See Berney v. State, 38 
So.2d 55 (Fla. 1948). (There was no 
“taking of another person’s property” 
where the defendant absconded with funds 
provided for the purchase of materials for 
construction, because the money became 
the defendant’s property as part payment 
on the contract as soon as it changed 
hands.) See also Ward v. Florida Real 
Estate Commission, 141 So.2d 811 (Fla. 
2d DCA 1962). (The defendant may not 
be found guilty for failure to pay all 
subcontractors due to financial difficulties 
where the evidence fails to show a diver- 
sion of any funds.). 

The Florida Legislature, in what has 
been described by a thoughtful commenta- 
tor as an attempt to ‘“‘help ease the 
prosecutor’s job of proving criminal in- 
tent,’5 amended the statute in 1963 by 
providing that thereafter, a contractor’s 
failure to pay subcuntractors/materialmen 
after the contractor receives the money 
intended for them “shall constitute prima 
facie evidence of intent to defraud.’® 
According to the Third District Court of 
Appeal: 
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The reason for the addition of this language is 
to lighten the state’s burden, via a presumption, 
in regard to one of the legislative-recognized 
elements of the crime. It necessarily follows 
that this defendant being prosecuted under the 
Statute without that presumption, required the 
state to supply by evidence the proof of intent 
to defraud. Proof of an unpaid creditor is not 
sufficient to sustain this burden. (Emphasis 
added; citation omitted.) 


Munson v. State, 165 So.2d 419 (Fla. 3d 
DCA 1964). 

In any event, the addition failed to 
resolve the law’s underlying problem — its 
equation of nonpayment of individual sub- 
contractors with ‘embezzlement’ — and 
opened this portion of Florida’s mechan- 
ics’ lien law to a constitutional challenge 
which has never been addressed ade- 
quately by the legislature.” 

In State v. Ferrari, 398 So.2d 804 (Fla. 
1981), four members of the Florida Su- 
preme Court upheld the constitutionality 
of the “‘prima facie evidence”’ element of 
§713.34(3) while three justices sharply 
dissented. The Orange County Circuit 
Court had held that the language rendered 
the clause violative of the sixth amend- 
ment to the U.S. Constitution and a direct 
appeal was taken. Justice Adkins, writing 
for the majority, considered the sixth- 
amendment challenge and decided that the 
1963 version of the statute passed constitu- 
tional muster because a) the jury was 
permitted but not required to find the 
presumed fact (intent to defraud) from the 
proof of the ‘‘basic”’ fact (the contractor’s 
failure to pay the subcontractors), b) there 
was a rational connection between the 
proven and presumed facts, and c) there 
was reasonable opportunity for the defen- 
dant to rebut the presumption. Ferrari, 
398 So.2d 804, at 806, 807. 

Chief Justice Sundberg wrote the opin- 
ion for the three dissenters. He argued that 
while the standards for testing criminal 
presumptions were unclear under Florida 
law, the presumption set forth -in 
§713.34(3) failed to meet any of the 
articulated tests. Justice Sundberg enumer- 
ated the standards which had been utilized 
heretofore and examined §713.34(3) in 
light of them. In Tot v. United States, 319 
U.S. 463 (1943), the U.S. Supreme Court 
held that a permissive presumption was 
acceptable if there was a rational connec- 
tion between the presumption and _ its 
basis. This “‘sanity test” standard was 
abandoned for a ‘“‘more likely than not” 
test in Leary v. United States, 395 U.S. 6 
(1969). The U.S. Supreme Court’s analy- 
sis of criminal presumptions culminated 
in Barnes v. United States, 412 U.S. 837 


(1973), which, according to Justice Sund- 
berg, established ‘‘an ambiguous combina- 
tion of ‘more likely than not’ with ‘beyond 
a reasonable doubt’ standard... .” Fer- 
rari, 398 So.2d 804, at 808. 

As for the leading Florida Supreme 
Court cases on criminal presumptions, 
Justice Sundberg viewed MacMillan v. 
State, 358 So.2d 547 (Fla. 1978), as stand- 
ing for the “‘more likely than not” 
standard while he categorized Fitzgerald 
v. State, 339 So.2d 209 (Fla. 1976), as a 
“reasonable doubt’? opinion. The chief 
justice concluded: “‘It is clear to me that 
in the course of human experience it is 
neither ‘more likely than not’ nor ‘beyond 
a reasonable doubt’ that a contractor in- 
tends to defraud simply because material 
and labor costs remain unpaid after an 
advance of contract funds by the owner.” 

The heart of the Sundberg position was 
that a contractor’s receipts, whether in the 
form of loan proceeds or a straight draw 
from the owner, are routinely treated in the 
industry as fungible resources from which 
labor and material costs are met. He suc- 
cinctly expressed this concept in a famous 
sentence: “‘No contractor has felt obli- 
gated to match up invoices against 
revenues for each job contracted—on a 
trust accounting, ‘collect-on-delivery’ ba- 
sis—any more than the local haberdasher 
has felt bound to apply a customer’s 
layaway payment against the invoice for 
the particular three-piece suit selected.’’8 
Ferrari, 398 So.2d 804, at 809. The First 
District Court of Appeal had earlier ex- 
pressed a similar view by noting that it is 
“completely impractical, if not impossible 
for a building contractor in contract for 
work on more than one house at a time and 
pay for anything without being in viola- 
tion”’ of the law. Mann v. State, 209 So.2d 
472, 474 (Fla. Ist DCA 1968). 

In Miller v. Norvell, 775 F.2d 1572 
(11th Cir. 1985), cert. den., 106 S. Ct. 
1995 (1986), the constitutional argument 
against the criminal presumption written 
into §713.34 prevailed. The Norvell court 
held that the statute created a constitution- 
ally impermissible presumption which 
might persuade a jury that unless a defen- 
dant could present contrary evidence, 
proof of nonpayment required a finding of 
intent to defraud. Miller, 775 F.2d 1572 at 
1575. The court quoted Francis v. Fran- 
klin, 471 U.S. 307 (1985), which was 
decided after Mr. Miller, the appellant, 
unsuccessfully sought habeas corpus relief 
in federal district court: ““A mandatory 
rebuttable presumption does not remove 
the presumed element from the case if the 
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State proves the predicate facts, but it 
nonetheless relieves the State of the af- 
firmative burden of persuasion on the 
presumed element unless the defendant 
persuades the jury not to make such a 
finding.”’ Francis, 471 U.S. 307, 317. 

The Norvell court, at 775 F.2d 1572, 
1575, analyzed the standards of proof 
which obtain in two specific evidentiary 
settings. When the proven fact is the only 
evidence of the presumed fact, the pre- 
sumed fact must follow ‘“‘beyond a 
reasonable doubt.’ When the proven fact 
is not the sole evidence of the presumed 
fact (which is an element of the offense), 
the presumed fact must ‘‘more likely than 
not”’ follow from the proven fact. 

The court concluded that F.S. 
§713.34(3) created a mandatory rebuttable 
presumption in violation of the federal and 
state constitutional due process require- 
ment that the prosecution prove every 
element of a crime beyond a reasonable 
doubt. Norvell, 775 F.2d 1572, 1576. The 
11th Circuit’s view on the uncon- 
Stitutionality of the pre-1987 version of 
§713.34(3), and its resultant disapproval 
of State v. Ferrari, 398 So.2d 804 (Fla. 
1981), has been adopted by the Second 
District Court of Appeal. See State v. 
Falcon, 556 So.2d 762 (Fla. 2d DCA 
1990).2 Moreover, the First and Fourth 
Districts have questioned the Ferrari 
court’s view that the statute passed consti- 
tutional muster. See Frazier v. State, 530 
So.2d 986 (Fla. Ist DCA 1988); Rolle v. 
State, 528 So.2d 1208 (Fla. 4th DCA 
1988). Finally, the Norvell view also 
seems to be generally accepted by the 
lawmakers in Tallahassee.!0 

The legislature’s response to the hold- 
ing in Norvell was two-fold.!! The prima 
facie evidence language in the 1963 ver- 
sion of the loan proceeds provision, which 
provoked the constitutional challenge, was 
dropped in favor of the following formula- 
tion: “‘[A] person’s intent to defraud may 
be presumed upon his failure to pay for 
such labor, services or materials furnished 
for this specific improvement upon receiv- 
ing such loan.” F.S. §713.34(2) (1987) 
(Emphasis added). The purpose of the 
change was to provide explicity for a 
permissive presumption, although a care- 
ful reading of the Norvell rationale 
suggests that even this formulation would 
probably still be found unconstitutional 
by the 11th Circuit.12 Secondly, the direct 
draw provision was removed from 
§713.34 altogether. It was renumbered and 
rewritten with the reference to a defen- 
dant’s “intent to defraud’’ deleted. The 


new section, F.S. §713.345, defined a 
“strict liability’ criminal offense as: 
(1)(a) Any person, firm, or corporation, or 
an agent, officer, or employee thereof, who 
receives any payment on account of improving 
real property must apply the proceeds of such 
payment to the payment of amounts owed for 
services and labor which were performed on, 
or materials which were furnished for, such 
improvement prior to receipt of the payment. 

(b) Any person who fails to comply with the 
requirements of paragraph (a) is guilty of a 
misdemeanor of the first degree. . . . 

In addition, §713.347 was added, an 
entirely new section which required con- 
tractors to hold all funds received ‘‘in 
trust” for the subcontractors/materialmen. 
Although the requirement no doubt ap- 
pealed to aggressive prosecutors, it had 
little if any rational nexus to the realities 
of the home construction industry. The 
statute in this form lasted just one year. In 
1988, §713.347 was repealed and 
§713.345 was rewritten to require that the 
offense be committed ‘‘knowingly and 
intentionally.’ Thus, Florida’s brief flirta- 
tion with subjecting contractors to penal 
sanctions absent a showing of criminal 
intent seemed mercifully at an end. 

One court has said, ‘‘[T]here can be no 
more confusing statute in Florida than the 
one on liens under Ch. 713.’!3 This ex- 
pression is not merely hyperbole. The 
criminal misapplication provision has prob- 
ably had as checkered a history as any 
legislation that has ever graced the pages 
of the Florida Statutes. For most of the 
history of the direct draw provision of the 
mechanics’ lien law, it has shared with the 
loan proceeds provision the requirement 
of a showing of intent to defraud. When 
the legislature added the ‘“‘prima facie 
evidence’’ language to the loan proceeds 
provision in 1963, the identical clause was 
inserted into the direct draw section. Sub- 
sequent developments made further 
change necessary and in 1987 the two 
provisions were separated, with the direct 
draw section being rewritten as §713.345, 
which dropped the permissive presump- 
tion and defined the new, malum 
prohibitum crime. This version lasted but 
a year, when the legislature added a re- 
quirement that a contractor’s misapplica- 
tion of funds be knowing and intentional. 

As outlined above, the loan proceeds 
provision was substantively altered by the 
1987 amendment in a specific response to 
the 11th Circuit’s negative conclusion re- 
garding its constitutionality in Miller v. 
Norvell, 775 F.2d 1572 (11th Cir. 1985).!4 
Ultimately, the Florida Legislature (in its 
1990 second regular session) repealed the 
loan proceeds provision outright and re- 


wrote the penalty clauses of the direct 
draw section to make the intentional mis- 
application of any amount of money 
intended for subcontractors/materialmen a 
felony. 

One may search the legislative history 
of Florida’s criminal misapplication law 
in vain for a coherent explanation of the 
underlying legislative intent.!5 Such an 
explanation would be particularly helpful 
in light of the frequency with which the 
legislature has recently seen fit to amend 
the statute. It is difficult to understand the 
loan proceeds provision or the direct draw 
provision, or any temporary version of 
either, without recourse to what the courts 
have said about both, and the underlying 
rationale for imposing penal sanctions in 
the area covered by the law. The historical 
interconnection between the two provi- 
sions has been further underscored by the 
results of the 1990 regular session, i.e., the 
entire burden of invoking criminal penal- 
ties under the new construction lien law 
will henceforth devolve upon §713.345. 


A Common Thread of Mischief 

A recurrent problem with the various 
editions of Florida’s criminal misapplica- 
tion law advanced by the legislature since 
1963 is the attempt to impermissibly re- 
lieve the prosecution of proving the 
criminal intent element of an offense 
which is by its nature deliberate. In a 
prosecution for misapplication of funds, 
the state should be required to prove not 
only that some lienors remain unpaid, but 
also the use to which the contractor put 
the proceeds so as to show that he or she 
intentionally used them for purposes other 
than to pay for services, labor or materials 
for the improvement of the property on 
account of which he received the pay- 
ment.” Op. Att’y. Gen. Fla. 059-209 
(1959). 

The above-paraphrased opinion of the 
attorney general reflects what should be a 
principal aim of the criminal misapplica- 
tion law. The 1959 statute which it alluded 
to, like all pre-1963 versions of the law, 
directed the loan proceeds provision not 
to ‘‘contractors’” but to ‘‘owners,’ so 
there is no question that the attorney 
general was referring to the direct draw 
section of the statute. 

The specific question asked was, “In a 
prosecution under §84.07(3) must the state 
prove the use for other purposes to which 
the contractor put the proceeds of pay- 
ments made to him, or is it sufficient to 
prove that certain lienors remain unpaid?” 
The attorney general answered the ques- 
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tion in terms that are as relevant to more 
recent versions of the statute as they were 
to the law as it stood in 1959: “I am of the 
opinion that the answer to [the] question 

. . Should be that the state must prove the 
use to which the contractor put the pro- 
ceeds of payment made to him... .” 
(Emphasis added.) 

This opinion is important because it 
reflects both elements of the offense pro- 
scribed by the direct draw provision. The 
reason that the cases do not always do so 
is that before 1987 (going back to 1935) 
and afterwards both the loan proceeds and 
direct draw sections have required proof 
of intent to defraud. It was evidence of this 
element which was nearly always at issue. 
The legislature amended the law in 1987 
to remove intent as an element of the 
crime, as a direct response to the constitu- 
tional impediment to prosecution repre- 
sented by the Norvell decision. In 
retrospect, it is clear that this response was 
a mistake. Henry Trawick, a principal 
draftsman of modern versions of the me- 
chanics’ lien law, addressed the following 
remarks to the House Judiciary Committee 
during its deliberations on the 1987 
changes: ‘“‘Section 9 of the bill amends 
. . . §713.34 by eliminating ‘with intent 
to defraud’. . . . This eliminates a basic 
principle of Anglo-Saxon jurisprudence 
concerning criminal intent. There are some 
criminal statutes that do not require intent. 
This is not one of the situations in which 
[eliminating the requirement] would be 
beneficial to anyone.’’!© 

The insertion of a mandatory rebuttable 
presumption (in 1963) and its deletion in 
favor of a permissive presumption (in 
1987) absorbed most of the courts’ atten- 
tion for nearly a quarter of a century and 
after 1987, when the two provisions were 
separated into two distinct sections of the 
statute, it became possible for the state to 
argue that the pre-1987 case law dealing 
with intent to defraud was wholly inap- 
posite to prosecutions under §713.345. 
However, that precedent deals specifically 
with earlier versions of §713.345, a sec- 
tion whose underlying purpose is virtually 
indecipherable without a careful analysis 
of its history. In addition, all the opinions 
addressing the intent to defraud issue as- 
sume that the “‘use to which the contractor 
put the proceeds of payment made to 
him”’ has already been settled by the time 
the intent question is addressed. 

The question of precisely what must be 
proven by the state in order to justify a 
conviction under §713.345 can be an- 
swered without recourse to the attorney 
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general’s opinion quoted previously, and 
without reference to the Florida decisions 
dealing with §713.34 evidentiary presump- 
tions which occupied center stage between 
1963 and 1987. The U.S. Supreme Court 
resolved the issue unequivocally in In Re 
Winship, 397 U.S. 358, 364 (1970), when 
it held that ‘‘the Due Process Clause 
protects the accused against conviction 
except upon proof beyond a reasonable 
doubt of every act necessary to constitute 
the crime with which he is charged.” 
(Emphasis added.) Finally, while the new 
§713.345 went into effect on October 1, 
1990, the previous version was not re- 
pealed until January 1, 1991. For 
contractors whose alleged misapplication 
took place between those two dates, the 
state will be able to choose between prose- 
cuting a misdemeanor or a felony. It 
remains to be seen how prosecutors will 
deal with the plea bargaining leverage 
thereby made available to them, but it is 
not unreasonable to fear that the results 
will be devastating to those accused of 
criminal misuse of funds. 


A Second 
Constitutional Challenge 

Art. I, §11 of the Florida Constitution, 
provides: “‘No person shall be imprisoned 
for debt, except in cases of fraud.’ While 
there are no Florida decisions on point, 
several other jurisdictions with similar 
constitutional provisions have considered 
the validity of statutes which impose crimi- 
nal sanctions on contractors who fail to 
pass funds on to subcontractors/material- 
men. In all but one reported case, the 
element of fraud is the sine qua non of 
constitutionality. The lone case in which 
it is not, State v. Reps, 332 N.W. 2d 780 
(Minn. 1974), is irrelevant to this discus- 
sion because the court found that the 
Statute at issue required a knowing viola- 
tion of a fiduciary trust relationship, while 
in 1987, the only year in which the Florida 
statute required that direct draws to con- 
tractors be held in trust, it defined and 
proscribed a malum prohibitum or “‘strict 
liability’”’ offense. 

In Overstreet v. Commonwealth, 67 
S.E. 2d 875 (Va. 1951), Virginia’s Su- 
preme Court of Appeals considered an 
argument that a Virginia statute similar to 
F.S. §713.345 (1987) violated a constitu- 
tional prohibition (unspecified by the 
court) against imprisonment for debt in 
cases not involving fraud. The relevant 
part of the statute, Virginia Code §43-13, 
provides: ‘‘Any contractor or subcontrac- 
tor who, with intent to defraud, shall retain 


or use the funds. . . for any other purpose 
than to pay persons performing labor. . . 
or furnishing material for such construc- 
tion ... shall be guilty of a misde- 
meanor. . . .””!7 

The Overstreet court briefly considered 
decisions in California and North Dakota 
finding criminal misappropriation statutes 
unconstitutional, then distinguished them, 
67 S.E. 2d at 879, on the grounds that 
“{I]n Virginia it is the intent to defraud 
and not the indebtedness which is made 
the determining feature in establishing 
guilt.” 

In contrast to the Virginia law, the 1987 
version of §713.345 actualized the explicit 
legislative purpose of deleting intent to 
defraud as an element of criminal misap- 
plication. Creating, as it did, a malum 
prohibitum offense, the section specifi- 
cally sought to make indebtedness “the 
determining feature in establishing guilt.” 
Not only does the holding of Overstreet 
fail to support convictions under 
§713.345, the Virginia court’s rationale is 
at fundamental variance with the conten- 
tion that a defendant may constitutionally 
be subjected to penal sanctions for indebt- 
edness absent a showing of fraud. 

In other cases where criminal misappli- 
cation statutes similar to pre-1987 §713.34 
have been upheld in face of the challenge 
that they violate a constitutional prohibi- 
tion against imprisonment for debt, the 
courts have emphasized the specific statu- 
tory requirement that intent to defraud be 
proven. See Collins v. State, 55 S.E. 2d 
599 (Ga. 1949) (A statute making contrac- 
tor’s failure to pay prima facie evidence 
of required element of intent to defraud is 
not violative of prohibition against impris- 
onment for debt.); People v. Howard, 451 
P.2d 401 (Cal. 1969). See also Reno v. 
State, 406 S.W. 2d 372 (Ark. 1966) (The 
intent to defraud is an essential element 
under statute prohibiting a contractor from 
receiving contract payment and failing to 
discharge liens of materialmen.). 

In a case where the legal issues were 
indistinguishable from those under discus- 
sion, Peairs v. State, 297 S.W. 2d 775 
(Ark. 1957), the Arkansas Supreme Court 
held a criminal misappropriation statute 
unconstitutional. Art. II, §16 of the Arkan- 
sas Constitution provides: ‘‘No person 
shall be imprisoned for debt in any civil 
action, on mesne or final process, unless 
in cases of fraud.’’ The statute in question, 
§51-601 of the Arkansas Statutes, reads: 
contractor ... who... shall fail 
or refuse to discharge the liens created by 
this section, to the extent of the contract 


2 
é 
g 
a 
a 
3 
1 


price received by him, shall be deemed 
guilty of an offense. .. .” 

Because it is so clearly pertinent to the 

direct draw situation in Florida since 1987, 
the thinking of the Peairs court is worth a 
quote (from 297 S.W. 2d 776): 
At the very outset we are forcibly impressed 
with the absence of any language in Section 
51-601 which makes fraud or fraudulent intent 
a part or prerequisite of the criminal offense. It 
is the absence of such language in the statute 
which makes it violative of that portion of the 
constitution above quoted. As the statute now 
reads, a contractor would be guilty of a felony 
if he fails, for any reason, “‘to discharge the 
liens,’ or in other words, if he fails to pay a 
debt. It is not difficult to imagine many situ- 
ations in which a contractor might be prevented 
from paying the subcontractor or laborers even 
though he may have acted in all good faith and 
without any intent to defraud anyone, yet, under 
the wording of the statute, he could be con- 
victed of a felony. 

It would be difficult to draft language 
more directly applicable to the Florida 
statute. In response to the Norvell decision 
holding the pre-1987 mandatory presump- 
tion of fraudulent intent in §713.34 
unconstitutional, the Florida Legislature 
deleted all reference to that intent in F.S. 
§713.345 (1987). The Florida Constitu- 
tion, like that of Arkansas, specifically 
prohibits imprisonment for debt except in 
cases involving fraud, an element which 
was deliberately removed from FS. 
§713.345 by the Florida Legislature. The 
Tespective statutes and constitutional pro- 
visions are indistinguishable. Either 
§713.345 is unconstitutional, or the Arkan- 
sas Supreme Court’s rationale in Peairs is 
dead wrong. 

The reasoning of the Nebraska Supreme 
Court accords with the logic of Peairs. In 
State v. Janing, 156 N.W. 2d 9 (Neb. 
1968), the court considered §52-119 of the 
Nebraska Statutes in light of the challenge 
that it violated the prohibition against 
imprisonment for debt absent a showing 
of fraud embodied in Art. I, §20 of the 
Nebraska Constitution. Janing was a ha- 
beas corpus action and the court had no 
difficulty reaching the conclusion that a 
statute violates the constitutional guaran- 
tee against imprisonment for debt where 
it ‘‘fails to require a finding of fraud and 
permits a prosecution for a criminal of- 
fense for the failure to pay a contractual 
obligation without proof of fraud.’ Jan- 
ing, 156 N.W. 2d at 14. 

The Janing court, at 156 N.W. 2d 
11-12, quoted a California case from the 
1920’s, People v. Holder, 199 P. 832 (Cal. 
1921), which is notable for its appreciation 
of the constitutional pedigree of the im- 
prisonment for debt prohibition: “‘It is 


impossible to frame a valid statute punish- 
ing by imprisonment the exercise of the 
right to religious liberty, or the right to 
petition for the redress of grievances, or 
the right to be exempt from imprisonment 
for debt except in cases of fraud. These are 
all constitutional rights, which cannot be 
abridged under the guise of legislation 
against crime. The exercise of them cannot 
be crime.” 

The one case that has seemingly upheld 
the kind of statute under discussion is 
State v. Reps, 332 N.W. 2d 780 (Minn. 
1974), but it dealt with a law, §514.02 of 
the Minnesota Statutes, which is distin- 
guishable from F.S. §713.345. Moreover, 
it is distinguishable in a way that under- 
lines the constitutional infirmity of even 
the 1987 version of the Florida law, and 
certainly that of the statute as subsequently 
amended. In Reps, the court upheld a 
statute providing for the punishment of a 
contractor for “‘theft’? when he failed to 
pay his subcontractors. Section 514.02 
passes muster under Art. I, §12 of the 
Minnesota Constitution since a reasonable 
reading shows that it contemplates a fidu- 
ciary relationship imposing a ‘“‘trust 
character” on the payments. Reps, 332 
N.W. 2d 785-786. At first blush, it may 
appear that F.S. §713.345, might be con- 
strued by the reasoning of the Reps court 
as just such a constitutionally innocuous 
law, especially in light of the contempo- 
rary passage of §713.347, providing for 
draws to be held in trust. But there is a 
distinction between the Minnesota and 
Florida statutes that makes all the differ- 
ence. The Minnesota court required that 
the trust relationship be knowingly vio- 
lated: “‘This statute punishes one who 
received proceeds for an improvement to 
real estate knowing that the cost of labor, 
material, skill, and machinery furnished 
for that improvement remains un- 
paid. . . 2” The proscription addressed by 
the Minnesota statute is essentially differ- 
ent than the malum prohibitum offense 
defined by the 1987 Florida law. Later 
versions eliminate the “‘trust’’ provision 
entirely. 


Conclusion 

In order to make a prima facie showing 
of guilt under §713.345, the state must 
establish that a defendant took an owner’s 
payment, which was intended to cover 
previously-incurred subcontracting costs, 
and failed to apply it to that end. It is not 
enough to show that a particular subcon- 
tractor or materialman did not get paid in 
full. Yet the attempt to reduce the state’s 
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burden of proof to that showing runs like 
a thread through the legislative adjust- 
ments to the law from 1963 to 1990. In the 
very plausible scenario of a contractor 
being overtaken by cost overruns, it may 
well be that every cent of the owner’s 
draw went to pay for previously incurred 
construction expenses, as contemplated by 
the statute, but that there simply was not 
enough money to pay all of the bills. In 
our criminal justice system, it is just such 
a possibility which must be disproven, 
beyond a reasonable doubt, before a con- 
tractor may properly be subjected to penal 
sanctions. Tinkering with §713.345, as the 
legislature has been doing for well nigh a 
quarter century, cannot avoid this cold 
reality. The lawmakers’ attempts to do so 
should cease. 

The second reason why criminal sanc- 
tions should be removed from the 
construction lien law is that so long as no 
showing of fraud is required, the Florida 
Constitution is inevitably violated.'® It is 
impermissible under Art. I, §11 of the 
Florida Constitution to subject a defendant 
to penal sanctions for failure to pay a debt 
absent a showing of fraud. The cases, 
whether they uphold or strike down indi- 
vidual statutes in light of a challenge on 
this ground, are nearly unanimous in their 
insistence that a showing of fraudulent 
intent is essential if a given law is to pass 
constitutional muster. By contrast, F.S. 
§713.345, because of a unique history 
explored under the first subhead of this 
article, was intentionally formulated to 
define a malum prohibitum offense, with 
no reference to criminal intent. The one 
case which seemingly came down in favor 
of a statute which lacked a requirement 
that fraudulent intent be proven is inap- 
posite because the court construing that 
Statute held that a knowing violation of a 
trust arrangement was required. This re- 
quirement fundamentally distinguishes the 
Minnesota law from the 1987 version of 
§713.345. When the “knowing and inten- 
tional’ language was reinserted in 1988,!9 
the “‘trust’’ element was dropped, render- 
ing Reps inapplicable to the post-1987 
editions of §713.345. 

For all Florida contractors who finance 
construction projects according to the ac- 
cepted customs of the industry, §713.345, 
represents a “‘window of vulnerability”’ 
through which they may be exposed to 
criminal penalties for engaging in their 
normal business practice. Convictions un- 
der the statute have been and will continue 
to be unjust for all the reasons set forth 
above and for an additional reason. Legis- 
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lation like §713.345 is impossible to 
understand without going through the pains- 
taking process of studying its tortuous 
history. Many attorneys do not fully grasp 
all its ramifications. Certainly busy con- 
tractors cannot be expected to understand 
it. As a result, they have no real notice 
that by engaging in their business in a way 
that may be temporarily proscribed by 
rules passed one year then hastily 
amended the next, they are subjecting 
themselves to possible criminal penalties. 

Inserting a penal provision into a law 
whose basic purpose is to regulate com- 
plex business relationships is no way to 
protect homeowners. Let prosecutors 
charge contractors who intentionally cheat 
their customers with theft or embezzle- 
ment and let them prove every element of 
the crime beyond and to the exclusion of 
a reasonable doubt. 

1 ““Misapplication of $100,000 or more is a 
felony of the first degree. Misapplication of 
funds in an amount between $20,000 and 
$100,000 is a second-degree felony. Misappli- 
cation of less than $20,000 is a felony of the 
third degree. The amounts are calculated as an 
aggregate.’”’ House oF REPRESENTATIVES, ComMIT- 
TEE ON JupiciARy, STAFF ANALYSIS AND ECONOMIC 
Impact STATEMENT, HB #81855, 3153, at 8. 

?The pre-1963 version of this section, 
§84.07(2), was directed to ‘‘[a]ny 
owner... 

3 Prior to 1963, this section of the statute, 
§84.07(3), was directed to ‘‘[a]ny architect, 
landscape architect, engineer, contractor, sub- 
contractor, or other person. . . .” 

‘For an insight into the statute as it was 
applied in its early days, see Lewis, The Recent 
1953 Amendments to the Uniform Mechanics’ 
Lien Act, 28 Fia.B.J. 99 (1954). 

> Lewis, Criminal Misapplication of Con- 
struction Funds— Myth & Reality, 63 Fia.B.J. 
11 (1989). 

© The legislature amended the 1961 statute 
in Fra. Stat. §84.07 (renumbered as §713.34 
in 1967). 

7 Section 713.34 has been repealed by Fla. 
Laws Ch. 90-109, §16, effective January 1, 
1991. 

8 See the discussion of F.S. §713.347 (1987) 
infra. 

9 The minority view, that in light of State v. 
Ferrari, 398 So.2d 804 (Fla. 1981), the constitu- 
tionality vel non of pre-amendment §713.34(3) 
is not settled, is expressed in Judge Parker’s 
dissent in Falcon. Judge Parker would certify 
the question to the Florida Supreme Court. 
Falcon, 556 So.2d 762. at 764-765. 

10 See SENATE STAFF ANALYSIS AND ECONOMIC 
Impact STATEMENT, SB 720, at 1. 

11 For a general discussion of the 1987 amend- 
ments to the law, and the civil practitioner’s 
obligation to the contractor/client who is being 
deposed, see Weiss and Foley, The 1987 Amend- 
ments to the Mechanics’ Lien Statute, 62 
Fia.B.J. 21 (1988). 

12 See Lewis, supra n. 5, at 13. 

13 American Fire & Casualty Co. v. Davis 
Water Waste Industries, Inc., 358 So.2d 225 
(Fla. 4th D.C.A. 1978), aff’d., 377 So.2d 164 


(Fla. 1979). 

14 Starr ANALYSIS, House oF REPRESENTATIVES 
Comm ON Jupiciary, HB 1393, at 2; SENATE 
Starr ANALYsIS AND Economic Impact STATE- 
MENT, SB 720, at 1. 

15 See Stark ANALYSIS AND Economic ImpAcT 
STATEMENT, House OF REPRESENTATIVES ComMIT- 
TEE ON Jupiciary, HB #81855, 3153. at 8; STAFF 
ANALYSIS AND Economic Impact STATEMENT, 
SENATE CoMMITTEE ON JupiciARy-Civit, CS/SB 
#1330, at 3. 

16 April 30, 1987, letter from Mr. Trawick to 
Mr. Richard Hixson of the House Judiciary 
Committee. The letter is made available to 
researchers along with the staff analyses and 
economic impact statements by the Florida 
State Archives as part of the legislative history 
of the 1987 bills. 

17 The Virginia statute also contained a pre- 
sumption clause identical to the one found 
unconstitutional in Florida in Miller v. Norvell, 
775 F.2d 1572 (11th Cir. 1985). The treatment 
of such clauses in criminal misapplication laws 
of foreign jurisdictions is beyond the scope of 
this discussion. 

18If a showing of fraud were required, the 
provision would become indistinguishable from 
the pre-1963 law which prosecutors found un- 
workable. 

19 Albeit in diluted form: The intent required 
by the 1988 and 1990 versions need not be an 
intent to defraud as it was before 1987. 
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LAWYER 


Increasingly the Subject of 
Employment 
Discrimination Suits 


by Charles S. Caulkins and James J. McDonald, Jr. 


hile dismissal of unpro- 
ductive lawyers may be 
a painful experience, 
such a move may be es- 
sential to a firm’s long-term viability. The 
hyper-competitive environment in which 
most law firms find themselves today does 
not permit firms to carry ‘“‘dead wood” 
indefinitely. Although (particularly with 
respect to senior lawyers) dismissal of 
lawyers from a law firm was virtually 
unheard of until recently, involuntary law- 
yer terminations are becoming more 
common. Associate lawyers are routinely 
dismissed, on account of poor economic 
conditions or their own substandard per- 
formance. In addition, more and more 
nonproductive partners (and shareholders 
in professional associations) are being 
asked to leave. As a result, two distinct 
trends are emerging. 
First, as law firms grow into large 
organizations, the notion of the law firm 


as a small collegial partnership is no 
longer accurate. ‘‘Partners”’ in large firms 
are being treated more like employees, and 
the law is beginning to take notice of this 
trend. 

Second, lawyers are more apt to sue law 
firms than they were a generation ago. The 
landmark case of Hishon v. King & Spald- 
ing, 467 U.S. 69 (1984), is a good 
example, in which an associate who was 
denied partnership in an old-line estab- 
lished law firm sued the firm for sex 
discrimination. In a more recent case, a 
female associate denied partnership won a 
judgment for sex discrimination against 
her law firm in Ezold v. Wolf, Block, 
Schorr & Solis-Cohen, Daily Lab. Rep. 
(BNA) No. 230 (November 29, 1990) 
(E.D. Pa. 1990). Hishon and cases like it 
signal the end of the relative immunity 
from employment-related litigation that 
law firms long enjoyed. In fact, there are 
at least 15 reported cases of law firms 


being sued under the federal antidiscrimi- 
nation laws.! As such, any dismissal of a 
lawyer—whether junior associate, senior 
partner, or ‘‘of counsel’’ — must be evalu- 
ated for possible vulnerability to attack 
under current employment laws. 


Statutes Prohibiting 
Discrimination 

Discrimination in hiring, termination, 
and terms and conditions of employment 
on the basis of age, sex, race, national 
origin, and handicap is prohibited by vari- 
ous federal and state laws. 

The two types of discrimination most 
likely to become relevant in lawyer dis- 
missal cases are age and sex discrimina- 
tion, although handicap, race, and national 
origin discrimination issues might arise as 
well. 

The Age Discrimination in Employ- 
ment Act? prohibits an employer in an 
industry affecting commerce and employ- 
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ing 20 or more employees from discrimi- 
nating against individuals who are 40 
years of age or older on the basis of age. 

ADEA permits discrimination on the 
basis of age where age is a “‘bona fide 
occupational qualification [BFOQ] reason- 
ably necessary to the normal operation of 
the particular business,’> although this 
exception has been narrowly construed by 
the courts.4 ADEA also expressly permits 
differentiation in employment based on 
“reasonable factors other than age,’ as 
well as the discharge or other discipline 
of an individual for “‘good cause.’’> 

While ADEA applies to forced “‘retire- 
ments” as well as terminations, compul- 
sory retirement of an employee who has 
reached 65 years of age is not unlawful if, 
for the two-year period immediately pre- 
ceding retirement, that person was 
“employed in a bona fide executive or a 
high policymaking position,’ and if such 
person is entitled to an “‘immediate non- 
forfeitable annual retirement benefit from 
a pension, profit sharing, savings or de- 
ferred compensation plan, or any 
combination of such plans, which equals, 
in aggregate, at least $44,000.’6 

ADEA provides for jury trials, reinstate- 
ment, awards of back-pay and ‘‘front’’ 
pay, and liquidated (double) damages in 
the case of ‘“‘willful’’ violations. Plaintiffs 
must first file a charge of discrimination 
with the Equal Employment Opportunity 
Commission, and they may file a civil 
lawsuit 60 days thereafter.” 

Title VII of the Civil Rights Act of 
1964, makes it unlawful for an employer 
in an industry affecting commerce and 
employing 15 or more employees from 
discriminating on the basis of race, color, 
religion, sex, or national origin. 

Discrimination based upon religion, 
sex, or national origin (but not race or 
color) is not unlawful where it is a “bona 
fide occupational qualification reasonably 
necessary to the normal operation of that 
particular business or enterprise.’”? 

Title VII provides for reinstatement and 
back-pay where a violation of its terms has 
been established. A plaintiff must first file 
a discrimination charge with the Equal 
Employment Opportunity Commission 
and cannot bring a private lawsuit until 
that agency has terminated its investiga- 
tion and issued a “‘right to sue”’ letter. 

Also potentially relevant to lawyer dis- 
missals is the new Americans with 
Disabilities Act of 1990. The ADA, which 
will go into effect in 1992, will prohibit 
employment discrimination against dis- 
abled persons who are ‘“‘otherwise 


Decisions 
concerning 
partnership 
admission are 
also governed by 
the laws against 
employment 
discrimination 


qualified”’ for a particular job. A “‘disabil- 
ity” is defined as 1) a physical or mental 
impairment that substantially limits one 
or more major life activities, 2) a record 
of such impairment, or 3) being regarded 
as having such an impairment. The ADA 
also requires employers to make reason- 
able accommodations for disabled 
individuals. As the definition of a disabil- 
ity under this new law is very broad, it is 
likely to be held to encompass various 
chronic health conditions such as heart 
disease, cancer, and AIDS. 

Employment discrimination is also pro- 
hibited by state law. The Florida Human 
Rights Act of 1977 prohibits discrimina- 
tion in employment based upon race, 
color, sex, religion, national origin, age, 
handicap, or marital status. It is enforced 
by the Florida Human Rights Commission 
and via private lawsuit, and it has been 
interpreted in much the same way as Title 
VII of the Civil Rights Act and ADEA. 


Application to Law Firms 

There seems to be little doubt that law 
firms are ‘‘employers’”’ subject to the 
antidiscrimination laws. In Lucido v. Cra- 
vath, Swaine & Moore, 425 F.Supp.123 
(S.D.N.Y. 1977), the court held that a law 
firm fit the definition of an “employer” 
under Title VII. It asserted: ‘Congress 
clearly included in the objectives of Title 
VII the elimination of job discrimination 
in professional fields including law and 
medicine.’’!° 

In EEOC v. Rinella & Rinella, 401 
F.Supp. 175 (N.D. Ill. 1975), as well, the 
court rejected the notion that Title VII 
could not be applied to professionals. It 
refused to find that “the greater independ- 
ence and authority generally afforded 
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attorneys associated with smaller law 
firms precludes their being employees of 
the firm.’!! The Rinella court also held 
that the law firm involved was engaged in 
“an industry affecting commerce,’ even 
though its practice consisted mostly of 
local divorce matters. The court noted the 
fact that the firm made long-distance tele- 
phone calls and received law books from 
out of state.!* Dismissals of associates and 
other law firm employees are therefore 
clearly subject to the coverage of the 
antidiscrimination laws. Decisions con- 
cerning admission to partnership are also 
governed by the laws against employment 
discrimination.!3 While less certainty sur- 
rounds the issue of whether partners of a 
law firm may qualify as “‘employees” 
subject to the protection of the antidis- 
crimination laws, the clear trend is moving 
toward partner coverage as well. 

The traditional theory holds that part- 
ners are essentially employers and 
therefore cannot simultaneously be em- 
ployees.'4 However, the Supreme Court 
in Hishon denied that anything in the 
statutory language or legislative history of 
Title VII supports a per se exemption of 
partnership decisions from scrutiny.!5 

In Wheeler v. Hurdman, 825 F.2d 257 
(10th Cir. 1987), the court took the analy- 
sis a bit further. It rejected simplistic 
approaches such as a reliance upon a 
partner’s ownership interest in the firm, 
noting that “‘[o]wners in other contexts 
can be employees.”’!® It also considered 
and rejected an “‘economic realities” test 
proposed by the plaintiff and the EEOC. 
It maintained that such a test, designed to 
distinguish between employees and inde- 
pendent contractors, was not only not 
equally applicable to the partner vs. em- 
ployee question, but (at least as to the 
formulation of the test urged by the plain- 
tiff and the EEOC) was too vague and 
difficult to apply. As such, the court relied 
upon the traditional common law indicia 
of partnership, such as participation in 
profits and losses, exposure to personal 
liability, ownership rights in the firm, and 
voting rights, in reaching its decision that 
a partner could not be an “‘employee”’ 
under ADEA and Title VII. Significantly, 
however, the Wheeler court did not rule 
out the possibility that an ‘“‘economic 
realities”’ test might be appropriate; it 
simply held that the one placed before it 
was not workable.!7 

In Caruso v. Peat, Marwick, Mitchell 
& Co., 664 F.Supp. 144 (S.D.N.Y. 1987), 
subsequent opinion, 717 F.Supp. 218 
(S.D.N.Y. 1989), the court held that a 
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partner in a large accounting firm did 
qualify as an “‘employee”’ for purposes of 
ADEA. In that case, the plaintiff was one 
of 1,350 partners in a major accounting 
firm. Only about 300 partners (not includ- 
ing the plaintiff) held management 
positions. The plaintiff’s duties and deci- 
sion-making authority changed little after 
he became a partner. He had no power to 
make personnel decisions on his own, but 
rather could only make recommendations 
to the partner in charge of his office. He 
was compensated based upon his perform- 
ance and firm profitability, but he held no 
ownership interest in the firm. At the age 
of 50, he was asked to resign because he 
did not bring a sufficient number of new 
clients to the firm. He sued, alleging age 
discrimination in violation of ADEA. 

The Caruso court denied the defen- 
dant’s motions to dismiss and for 
summary judgment, and rejected a per se 
tule that partners could not be protected 
by ADEA. Instead, the court declared that 
an employer’s mere classification of an 
individual as a partner is not dispositive; 
a court must instead look to the individ- 
ual’s actual duties and status. In rejecting 
such a per se rule, the court explained: 
Such a rule would allow employers to strip 
employees of their ADEA rights simply by 
denoting all employees as “‘partners,’ without 
giving these employees any actual decisionmak- 
ing authority or job security. Also, adoption of 
the per se rule advocated by defendant would 
prevent invocation of the ADEA by physicians, 
accountants, attorneys, and other professionals 
whose employers traditionally have organized 
their businesses as partnerships. Nothing in the 
legislative history of the ADEA or the other 
anti-discrimination statutes suggests that these 
mandates should not apply to such profes- 
sions.'8 

The court went on to formulate the 

following test: 
{I]f plaintiff acted as a central corporate deci- 
sionmaker or owner, as the term “partner” is 
traditionally conceived, plaintiff could not qual- 
ify as an employee under the ADEA. However, 
if plaintiff's duties at Peat, Marwick more 
closely resembled those of a typical salaried 
worker, with little role in corporate decision- 
making, plaintiff may bring an action under the 
ADEA.!'9 

The court went on to note that one of 
the most important characteristics tradi- 
tionally associated with an individual’s 
status as a partner is the ‘‘ability to control 
and operate the business.’’ Conversely, it 
explained, the title ‘“‘partner’’ is not nor- 
mally applied to an individual whose 
employment duties are unilaterally dic- 
tated by another member of a business.7° 

Applying this test, the Caruso court 
found “‘little question” that the plaintiff 
should be treated as an employee under 


ADEA. The court observed that Caruso 
largely lacked any control over even his 
own office in New York (which was 
managed by the ‘“‘partner in charge’’), 
much less Peat, Marwick’s business as a 
whole, which was managed by a board of 
directors separated from plaintiff by six 
levels of hierarchy. The court stressed that 
the plaintiff possessed authority to make 
discretionary decisions only with respect 
to his own relatively few clients, and even 
on these decisions he typically sought the 
approval of the partner-in charge or an- 
other management-level partner. As the 
court pointed out, the plaintiff's only for- 
mal authority with respect to Peat, 
Marwick personnel decisions was his abil- 
ity to block the appointment of new 
partners. He was not consulted on which 
employees should be nominated for part- 
nership. He could not prevent the 
termination of any partner or nonpartner, 
and largely lacked a voice in any such 
decision. As to support personnel, Caruso 
only could recommend changes to the 
partner in charge. In short, concluded the 
court, plaintiff had almost no control over 
the operation of defendant’s business.?! 
The court also noted that the plaintiff 


received periodic evaluations and was sub- 
ject to termination (and was, in fact, 
terminated) for failure to satisfy certain 
performance standards. 

A similar result was reached with re- 
spect to a professional corporation in 
Hyland v. New Haven Radiology Associ- 
ates, P.C., 794 F.2d 793 (2d Cir. 1986). 
In that case, the plaintiff was one of five 
members of a radiology practice organized 
as a professional corporation. Profits and 
losses were shared equally by all mem- 
bers, and all were actively involved in 
management. The plaintiff was forced to 
resign and he sued under ADEA. The 
court held that, in spite of the fact that the 
professional corporation functioned 
largely as a partnership, the plaintiff quali- 
fied as an employee under ADEA.”2 

In Jones v. Baskin, Flaherty, Elliott & 
Mannino, P.C., 670 F.Supp. 597 (W.D. 
Pa. 1987), a shareholder-attorney in a 
professional corporation was discharged. 
He sued under ADEA and the court held 
that he qualified as an ‘“‘employee” with 
standing to sue under that statute. The 
court applied a hybrid “‘right to control” 
and “‘economic realities” test that ‘looks 
at the economic realities of the situation 
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but focuses on the employer’s right to 
control the employee as the most impor- 
tant factor in determining employee 
status.”23 In applying this test, the Jones 
court observed that the plaintiff was not 
an officer or director of the corporation or 
a member of the executive committee in 
his local office. It further noted that the 
firm had considerable control over the 
plaintiff's work. As the court concluded, 
“The economic reality was that of an 
employment situation.’’*4 

Thus, under present law, shareholders 
in law firms organized as professional 
corporations or associations will likely be 
treated as “employees” covered by the 
antidiscrimination laws, regardless of the 
size of the firm. 

As for partnerships, while the trend 
toward treating partners in large firms as 
employees is just beginning to develop, it 
is unmistakable and is likely to continue. 
As firms become ever larger and as part- 
nership status becomes more of a 
formality carrying little in the way of 
management authority or control of the 
enterprise, it is likely that an increasing 
number of courts will determine that part- 
ner dismissals should be covered by the 


antidiscrimination laws. Firms contemplat- 
ing a streamlining of their partner or 
shareholder ranks should therefore be mind- 
ful of the potential applicability of these 
laws. 


Achieving Streamlining 
Goals Lawfully 

The potential applicability of antidis- 
crimination laws to partner or shareholder 
terminations should not serve to inhibit a 
firm from undertaking the streamlining 
moves necessary for survival and profit- 
ability. Such a streamlining may lawfully 
occur if approached with care. 

Of course, none of the antidiscrimina- 
tion laws prohibits terminations for good 
cause, and all permit terminations for 
nondiscriminatory reasons. A termination 
of an older, female or minority lawyer will 
be lawful if such a termination is based 
upon evenly-applied, objective factors 
such as a failure to bill a required number 
of hours, or a failure to attract new busi- 
ness to the firm. The key to these factors 
is their objectivity. Moreover, standards 
must be communicated in advance to all 
lawyers affected prior to their enforce- 
ment. They cannot be applied in an ex 


Name 
Address 


Price reduced through February, 1991 


Professional Ethics 
of The Florida Bar 


Now only $24—Regularly $30. 


A 1404-page compendium of opinions issued by The Florida 
Bar’s Professional Ethics Committee from 1959 through 
1988. Fully indexed. Periodically supplemented. Price in- 
cludes 1991 supplement, scheduled for publication soon. 


SEND ME PROFESSIONAL ETHICS. 


Bar # 


City/State/Zip 


my county. 
Total enclosed = $ 


Send me copies @ $24, plus sales tax applicable in 


Return to CLE Publications, The Florida Bar, Tallahassee 32399 


30 THE FLORIDA BAR JOURNAL/FEBRUARY 1991 


post facto fashion. Thus, a firm contem- 
plating streamlining measures must first 
formulate some sufficiently objective per- 
formance standards applicable to all 
lawyers, or to all lawyers at a particular 
level (e.g., partner, associate) in the firm. 
A “management by objective,’ or similar 
system might be imposed. Should a lawyer 
consistently fail to meet the objectives set 
for him, a valid, nondiscriminatory basis 
for his termination would therefore exist. 

Many aspects of law practice cannot be 
easily quantified, however, or there may 
not be sufficient time to implement objec- 
tive performance standards or sufficient 
consensus as to what those standards 
should be. In these situations, a partner or 
shareholder termination will not automati- 
cally be considered discriminatory. 
Consistency of treatment is the key. If 
expulsion of an older, female, or minority 
lawyer for some particular failing is being 
considered, are younger, male, or nonmi- 
nority lawyers being retained who have 
the same or similar failing? While such 
an inconsistency is not per se proof of 
discrimination, it does constitute circum- 
stantial evidence of a discriminatory 
purpose, which is all a finder of fact really 
has to go by in many discrimination cases. 

In summary, termination of lawyers 
may well fall within the various antidis- 
crimination laws. However, with careful 
planning of terminations so that the facts 
may be structured in a manner to support 
a variety of defenses to any discrimination 
claims that may be brought, an effective 
law firm streamlining may be accom- 
plished without incurring liability under 
these various laws. 


Severance and Early 
Retirement Agreements 

A departure of a lawyer from a firm 
need not be wholly involuntary. A finan- 
cial incentive to induce withdrawal may 
be advisable in many instances. Such an 
incentive allows the departing lawyer to 
leave with dignity intact, and it can help 
maintain the firm’s image in the legal 
community as a relatively humane place 
in which to practice law. Also, it often 
may be considerably more cost-effective 
to retire a nonproducing lawyer at a frac- 
tion of the lawyer’s normal compensation 
than to continue to pay generous compen- 
sation year after year in return for very 
little contribution. 

An early retirement plan will not violate 
ADEA so long as it is truly voluntary in 
nature. For example, telling an older law- 
yer that he must choose between taking 
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early retirement and being fired will vio- 
late ADEA.25 Factors which the courts 
examine to determine whether an early 
retirement was, in fact, voluntary include 
the time in which the individual was given 
to decide whether to accept the offer, the 
amount and type of consideration pro- 
vided, and whether he would have been 
able to retain his job if he chose not to 
accept the offer.26 

Also important is that the law firm 
obtain something in return (besides merely 
the attorney’s departure) for the early 
retirement or withdrawal incentive. 

Any early retirement offer should be 
conditioned upon the recipient’s agree- 
ment not to engage in the practice of law 
in the areas (both geographical and prac- 
tice areas) served by the law firm. Such 
agreements are ethical and enforceable.’ 

In addition, any severance payment or 
early retirement benefits should be condi- 
tioned upon the lawyer’s signing a 
complete release and waiver of claims 
against the law firm. Such a waiver will 
be enforced under Title VII if it is knowing 
and voluntary. In making this determina- 
tion, courts look at the following factors: 

1) Does the release specifically refer to 
Title VII and other statutory rights? 

2) Did the employee have a chance to 
negotiate over the terms of the release 
agreement? 

3) Did the employee have sufficient 
time to read, consider, and understand the 
release agreement? 

4) Was the employee separately repre- 
sented by counsel, or did he have the 
ability to consult counsel if so desired? 

5) Was adequate consideration paid to 
the employee in exchange for the re- 
lease?8 

Releases under ADEA are governed by 
the new Older Workers Benefit Protection 
Act, which amended the ADEA to provide 
specific standards for enforcement of 
ADEA waivers. In order to be enforceable 
under the new law, an ADEA waiver 
must: 

1) Be written in a manner calculated to 
be understood by the individual involved, 
or “‘by the average individual eligible to 
participate”’ in the benefit offered; 

2) Specifically refer to ADEA rights 
and claims; 

3) Not contain any waiver of rights or 
claims arising after the date of the waiver; 

4) Be supported by consideration over 
and above the individual’s existing entitle- 
ments; 

5) Advise the individual in writing to 
consult with an attorney prior to signing 


the waiver; 

6) Give the individual at least 21 days 
to consider the agreement containing the 
waiver (or if part of a group termination 
or existing incentive program, at least 45 
days); 

7) Give the individual seven days under 
the agreement to revoke the agreement; 
and 

8) If part of a group termination or 
existing incentive program, it must inform 
the individual of a) the identity of the 
group involved and any applicable time 
limits for participation, and b) the job titles 
and ages of all individuals eligible for the 
program, as well as the ages of all indi- 
viduals in the same job class that are not 
eligible.29 


Conclusion 

Many law firms will find streamlining 
necessary as they face a more competitive 
marketplace. Such streamlining may ex- 
pose a law firm to employment discrimi- 
nation claims if not handled properly. 
With some care, however, a law firm may 
rid itself of nonproducing lawyers without 
incurring liability. 
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MILITARY LAW 


Protection Under the Soldiers’ and 
Sailors’ Civil Relief Act for United 
States Military and Activated Reservists 


t has been over 20 years since the 

last mobilization of U.S. military 

reserves. The recent crisis in the 

Persian Gulf, resulting as it has in a 
massive deployment of U.S. active duty 
personnel and the continuing activation of 
reserve forces for deployment here and 
abroad, has already resulted in a multitude 
of questions for employers, financial insti- 
tutions and other lenders, retailers, and 
other people to whom servicemembers 
have outstanding financial obligations. 
This article addresses the protections af- 
forded active duty members and activated 
reservists under the Soldiers’ and Sailors’ 
Civil Relief Act of 1940, as amended, 50 
U.S.C. Appx. §§501-591. 

The stated purpose of the act is to 
protect the civil rights of active duty, 
uniformed service personnel from any dem- 
onstrated prejudice arising from judicial 
proceedings, and transactions conducted 
by or against them in their absence. This 
hopefully enables servicemembers “to de- 
vote their entire energy to the defense 
needs of the Nation.”! The primary intent 
of the act is to preclude the entry of a 
default judgment against a servicemember 
without his or her knowledge and opportu- 
nity to defend, or to toll the limitations 
period in actions to be prosecuted by 
servicemembers.” The act requires the ap- 
pointment of an attorney before a default 
judgment can be entered,? and provides for 
a stay of proceedings until the service- 
member can defend or prosecute the 
action.4 The act has been extended to 
reservists called to active duty as a part of 
a mobilization,> and, thus, would apply to 
reservists activated in support of Opera- 
tion Desert Shield whether or not they are 
assigned outside of the continental United 
States. 


Limitations 
The act has its limitations, however. 
First it applies only to financial obliga- 
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tions acquired before the servicemember’s 
entry into active service. For example, the 
act expressly prohibits the exercise of 
rescission, termination or repossession 
rights based on a servicemember’s non- 
payment, either prior to or during military 
service, on debts acquired before entering 
active service.© The act assesses criminal 
penalties against anyone who knowingly 
r2possesses or attempts to repossess prop- 
erty of a person in the military service 
without obtaining a written waiver or 
proving to a court that the servicemember, 
or his or her representative, is not materi- 
ally affected by being in the service and 
can, therefore, comply with the contract.” 
Further, sales, foreclosures, or seizures of 
mortgaged property are invalid during the 
term of military service and for three 
months thereafter.8 The act also provides 
that no obligation or liability incurred 
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prior to entry into service shall, during the 
period of service, bear interest at a rate in 
excess of six percent per annum, unless 
the obligee can convince a court that the 
ability to pay interest in excess of this 
limitation is not materially affected by 
reason of military service.? A landlord 
may, however, evict a defaulting tenant 
who is a member of the armed services 
and his or her spouse, children, or other 
dependents, if the requirements of the act 
are satisfied.!° In this respect the act 
provides that if the agreed rent does not 
exceed $150 per month!! a court may stay 
either eviction and/or distress proceedings 
for a three-month period or make any 
other order it deems to be just, unless the 
ability of the military tenant to pay the 
agreed rent is not materially affected by 
reason of military service. It is noteworthy 
that one court has recently held that the 
$150 limitation is not a sine qua non for 
the application of the act, at least where a 
state statute contains a similar provision 
without any monetary limitation.!2 
Secondly, while the act provides for the 
suspension of the limitations period on an 
action in which a servicemember is in- 
volved for the period of military service, 
regardless of whether the cause of action 
accrued prior to or during the time of 
military service,'> to obtain this benefit the 
servicemember must convince the court 
that his or her ability to defend, or prose- 
cute an action, is materially affected by 
reason of military service.!4 If the lawsuit 
can proceed without prejudicing the service- 
member’s civil rights, and the service- 
member cannot convince the court that the 
ability to conduct a defense is materially 
affected by reason of military service, the 
benefits of the act will not be available.!5 
The act also affords no protection to 
dependents of servicemembers who be- 
come involved in litigation,!® servicemem- 
bers absent from the armed forces 
without leave,!7 or former or retired service- 
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members.'8 Finally, the act does not apply 
to actions in which the servicemember is 
merely a witness.!9 


Statutory Compliance 
* Appointment of an Attorney for the 
Absent Servicemember 

Since the courts generally will not enter 
a default judgment against an absent 
servicemember without specific compli- 
ance with the act, its provisions must be 
met as a practical matter in order to obtain 
such a judgment. The act’s protection 
against the entry of a default judgment 
applies to both federal and state courts 
alike.29 However, even if the court does 
not compel compliance, one attempting to 
obtain a default judgment against a service- 
member is best advised to have an attorney 
appointed to represent the absent service- 
member to strengthen the default 
judgment which may later be set aside if 
it appears that the servicemember was 
prejudiced in defending the action by 
reason of military service.?! It is notewor- 
thy to mention that one court has opined 
that the failure to appoint an attorney for 
the absent servicemember does not consti- 
tute reversible error in and of itself, at least 
where it could be shown that the default- 
ing servicemember had no meritorious or 
legal defense such as to be entitled to relief 
from a default judgment.?2 The court did, 
however, go on to hold that such a defense 
did exist, entitling a servicemember to 
relief from a default judgment of back 
child support due to administrative diffi- 
culties which delayed pay.?3 

Once an attorney is appointed, however, 
it is incumbent upon the servicemember 
to act. In fact, if the appointed attorney 
contacts the servicemember, who fails to 
offer a defense or provide sufficient facts 
to show why a stay should be granted, it 
is unlikely that the servicemember may 
later successfully maintain that military 
service prejudiced his or her defense.*4 
Thus, an essential element in determining 
prejudice is a servicemember’s own dili- 
gence in taking advantage of the 
opportunities to preserve the rights af- 
forded by the act.?5 

An accompanying affidavit to a petition 
for default need only specify that the 
defendant is on active duty and in need of 
counsel to defend the action. The require- 
ments of the affidavit are mandatory and 
a court may not render a default judgment 
until the provisions of the act are met.”6 

However, while the act states that an 
attorney ‘‘shall’’ be appointed if there is a 
default in any appearance by a defendant 
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servicemember, there appears to be one 
exception to the rule. If an attorney ap- 
pears on behalf of the defendant 
servicemember at any time, perhaps 
merely to contest jurisdiction by special 
appearance, the requirements of the act 
should be satisfied.?” It seems logical that 
a servicemember should not be permitted 
to have an attorney proceed with some 
limited course of action that may ullti- 
mately not succeed, and then later 
complain that an attorney should have 
been appointed to represent him or her 
after a default is entered.28 This result is 
consistent with the intent of the statute to 
protect the absent, unavailable service- 
member. A default judgment that is 
rendered without a military affidavit is not 
void, but voidable if the servicemember 
demonstrates proper prejudice and in- 
jury.29 

The act also does not provide for any 
specific procedure for the appointment of 
an attorney to represent the defaulting 
servicemember. Usually, the moving party 
nominates an attorney and the court ap- 
points the nominee. Moreover, while there 
is no specific requirement that the absent 
servicemember be given notice of the 
attorney appointed to defend the action, 
the better practice is to serve the service- 
member with a copy of the order of 
appointment. The original notice should 
be filed with the court, with one copy sent 
to the attorney to be appointed. The act 
also does not specify how the appointed 
attorney is to be paid. Only one case has 
addressed the issue, and it holds that the 
servicemember cannot be held personally 
liable for fees to the appointed attorney.*° 
Indeed, it is questionable whether a court 
would have personal jurisdiction to render 
a judgment for fees at the request of the 
moving party. Thus, as a practical matter, 
any fees will usually be paid by the 
moving party. Of course, the servicemem- 
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ber may request full and independent 
representation by the appointed counsel. 
If the appointed counsel agrees to this 
change in the attorney-client relationship, 
notice should be provided to the plaintiff 
and the court. Fee arrangements can then 
be made directly between the appointed 
counsel and the absent servicemember. 

The act does, however, make it clear 
that the appointed attorney representing 
the absent servicemember cannot take ac- 
tion which binds the absent servicemem- 
ber without his or her consent.3! One case 
dealing with this issue has held that the 
appointed attorney may only move to stay 
the proceedings.>2 Thus, the act should be 
satisfied if appointed counsel provides the 
absent servicemember with all facts con- 
cerning the action, and presents sufficient 
justification to the court for a stay of the 
proceedings. 


¢ Stay of Proceedings 

The stay of judicial proceedings pro- 
vided for in the act3> may be requested by 
the plaintiff, the defendant servicemember, 
or even someone acting on behalf of the 
servicemember. The court may, on its own 
motion, also invoke a stay. Thus, a request 
for a stay would not appear to constitute a 
general appearance, particularly when it is 
requested by someone other than the 
servicemember. 

Moreover, it appears to be a matter of 
of the court’s discretion whether to grant 
or deny a stay. Indeed, a stay is not 
mandated by the act simply because the 
moving party is in active military serv- 
ice.34 The servicemember must make a 
showing of actual unavailability and that 
his or her rights would be adversely im- 
paired by being absent from trial.°5 Each 
application for a stay must be supported 
by affidavits, usually of the absent service- 
member and his or her commanding 
officer. An affidavit from the commanding 
officer that the servicemember has applied 
for and cannot obtain leave to participate 
in the action will generally determine the 
issue.*© Financial inability to particiapte is 
another important consideration, and usu- 
ally relates to duty at a remote installation 
or one outside the continental United 
States. If, however, the financial inability 
is simply the inability to hire counsel or 
pay for the litigation, the court will look 
at the issue of whether the servicemember 
entered the service voluntarily with the 
intent to make it a career or entered 
involuntarily. In the latter case, if it can 
be shown that the servicemember’s in- 
come has been greatly reduced, the stay 


should be granted until release from serv- 
ice affords the servicemember the 
opportunity to resume a former living 
standard. This principle would be particu- 
larly applicable to reservists involuntarily 
called to active duty in support of Opera- 
tion Desert Shield. In the former case, the 
servicemember would be in no better 
position than any other litigant to request 
a stay based on hardship and, thus, a stay 
will most likely be denied. 

As noted, the mere fact of service is not 
enough to warrant a stay, nor will the court 
stay an action for the entire duration of a 
voluntary, peacetime enlistment, or for as 
long thereafter as the servicemember 
might choose to stay on active duty.3’ 
Typically, a stay is granted only until the 
servicemember can arrange for leave to 
attend trial or attend a videotaped trial 
deposition.*® One court has even held that 
a person who is on active military duty but 
is not scheduled to report for duty until 
after a scheduled hearing, is not entitled 
to the protection afforded by the act.39 
Another court has held that a servicemem- 
ber-plaintiff cannot claim protection of the 
act after failing to seek the entry of a 
default judgment against a defendant in 
the servicemember’s personal injury ac- 
tion, where there was ample time to take 
a default prior to the plaintiff’s entry into 
the armed forces and where the entry of 
the default judgment did not require the 
personal appearance of the servicemem- 
ber.40 However, the stay has been held to 
be available in an action where a service- 
member voluntarily enlisted and accepted 
an assignment outside the continental 
United States, while knowing that a case 
he was involved in would be set for trial 
while he was abroad.*! 

Further, the court may, in its discretion, 
limit or condition a stay in whatever 
manner the interests of the parties require. 
For example, a court may issue a stay for 
a limited duration, requiring the requesting 
party to specify a time certain as to when 
the action can proceed. The court may also 
require, either alternatively or otherwise, 
that the moving party file reports periodi- 
cally, either to indicate a continuing 
inability to obtain military leave to appear 
or to notice a change of circumstances so 
that the case can proceed. 

There is general agreement among law- 
yers who have had such cases that, despite 
the granting of a stay, a court in its 
discretion may order interim relief, such 
as temporary support and attorneys’ fees 
in appropriate cases. No appellate court 
decision has, however, specifically ad- 
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dressed this issue as of the writing of this 
article. 


Conclusion 

The Soliders’ and Sailors’ Civil Relief 
Act of 1940, as amended, was a major 
effort to protect active and activated U.S. 
servicemembers. With the recent Persian 
Gulf deployment of active and reserve 
forces, the act becomes even more impor- 
tant not only to servicemembers, but to 
those to whom they have outstanding 
financial obligations. 
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FAMILY LAW 


Determination of 


Dates for Distribution 


n order for a Florida divorce court 
to divide the parties’ assets 
equitably! — which, properly, accord- 
ing to the current trend, is for that 
division to be equal absent a justification 
otherwise,2 it must first determine what 
assets are subject to division (marital as- 
sets are divisible; nonmarital assets are 
not). The cutoff date for acquisition of 
assets to be considered as marital is there- 
fore of critical importance, as is the date 
for the valuation of those assets— 
valuation being the second phase of every 
equitable distribution case. This article 
discusses what has been referred to as one 
of “the most perplexing and difficult 
problems created by the Equitable Distri- 
bution Law—the issue of the date to be 
used for the valuation of marital prop- 
erty.’”’3 
In attempting to afford some predict- 
ability, at least as to the issue of the time 
for acquisition and valuation of marital 
assets, the original Florida Supreme Court 
Commission on Matrimonial Law’s draft 
of the Equitable Distribution Act selected 
as such date a time certain—the date of the 
filing a petition for dissolution of marriage 
(unless the parties agree otherwise). The 
commission recognized this was not the 
perfect solution, only one that lent more 
certainty. When the legislature eventually 
adopted the act the final draft appropri- 
ately did not deprive the trial court of 
needed discretion in the determination of 
this question, thus recognizing the many 
variables in equitable distribution cases. 


The Florida Statute 

Florida’s equitable distribution statute 
does not settle the issue. It provides in 
subsection (4): 
The date for determining marital assets and 
liabilities and the value of such assets and the 
amount of such liabilities is the earliest of the 
date the parties enter into a valid separation 
agreement, such other date as may be expressly 
established by such agreement, or the date of 
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of marital assets 
up to the trial 
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the filing of a petition for dissolution of mar- 
riage, unless the trial judge determines another 
date is just and equitable under the circum- 
stances.* 


By adding the last phrase: ‘‘unless the 
trial judge determines another date is just 
and equitable under the circumstances,’ 
the Florida Legislature leaves the question 
of the date for valuation and acquisition of 
marital assets up to the trial judge. Citing 
both Perlmutter v. Perlmutter, 523 So.2d 
594 (Fla. 4th DCA 1987), and subsection 
(4) of the equitable distribution statute, the 
court, in Bain v. Bain, 553 So.2d 1389 (Fla. 
Sth DCA 1990), said that “‘the choice of 
dates to value marital assets is largely 
within the trial court’s discretion.” 


Variety of Dates Applied 

Absent the parties agreeing otherwise, 
there are generally three different dates a 
court can utilize: date of separation, date 
of commencement of action, and date of 
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trial. Another date may be the date of the 
final judgment, if substantially later. Fur- 
thermore, some cases hold the same date 
for all assets need not be used, as it may be 
more equitable to choose different dates for 
different assets.5 


Date of Separation 

Date of separation is usually not chosen 
as the valuation date because it is desirable 
for the court to have the most current 
values of the property in order to make a 
truly equitable division of property. In 
some states there is a considerable delay 
between separation and the date of distri- 
bution.© There are, however, certain 
circumstances when equity may require 
valuation as of the date of separation. 

For example, the date of separation was 
held proper where the parties had no 
financial involvement with each other dur- 
ing the separation. Nelson v. Nelson, 736 
P.2d 1145 (Alaska 1987). 

Where one spouse dissipates marital 
assets after separation, valuing the prop- 
erty at the time of separation has been held 
to be proper. Hurley v. Hurley, 222 Mont. 
287, 721 P.2d 1279 (1986) and Siegel v. 
Siegel, 132 A.D. 2d 247, 523 N.Y.S. 2d 
517 (1987). 

Using the date of separation as the 
valuation date can also obviate a potential 
inequity where the asset has increased in 
value through the efforts of one spouse. 
In In re Wagner, 208 Mont. 369, 679 P.2d 
753 (1984), the separation date, not the 
trial date, was selected as the proper date 
by the supreme court. The court stated: 


This court has generally accepted the date of 
formal legal dissolution of the marriage as the 
date terminating the marital relationship. The 
court also recognizes that unique circumstances 
of marital relationships can modify this gener- 
ally accepted date of valuation of assets. The 
instant case presents a factual situation which 
merits deviating from the general rule. During 
the interim periods while the parties argued 
over their contentions concerning property divi- 
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sion, the wife accumulated personal wealth and 
the husband increased operating loans against 
the ranch. When the court finally resolved the 
dispute over two years after the parties sepa- 
rated and the marital relationship was 
terminated, the financial status of each party 
had significantly changed due to their individ- 
ual initiatives. Under the circumstances of this 
case the date of valuation of marital assets 
should have been the date of separation when 
in fact, the marriage was irretrievably broken 
and individual business practices had not yet 
altered the financial status quo of the parties. 

In Bednar v. Bednar, 193 N.J. Super. 

330, 474 A.2d 17 (App. Div. 1984), the 
court said: 
If the increase in value is simply due to market 
factors or inflation, each party should share 
equitably in the increment. . . . Interim accre- 
tion pending actual distribution due to the 
diligence and industry of a party in possession 
of an asset, independent of identifiable market 
forces, should accrue to that party alone. 

Where one spouse deliberately and in 
bad faith delays the progress of the pro- 
ceedings in order to benefit their interests, 
a court would be justified in disregarding 
the delay in choosing the date of valuation. 
See Peck v. Peck, 738 P.2d 1050 (Utah Ct. 
App. 1987). 

Holding, in effect, that where the com- 

plaining spouse suffered no pains he or 
she should take no gains, the Indiana 
Supreme Court in Taylor v. Taylor, 436 
N.E. 2d 56 (Ind. 1982), affirmed the 
valuation of a house as of the date of 
separation in 1974, notwithstanding that 
the dissolution petition was not filed until 
1979. The court stated: 
In the case at bar, the court was unquestionably 
within its rights to note that for more than five 
years, Jay Taylor lived away from the Taylor 
house, and that Juanita had lived in the house, 
raised her son in it, maintained it, and paid for 
it. During the separation, under the sole ste- 
wardship of Juanita, the house greaily 
appreciated in value. It was neither unjust nor 
inequitable for the court to conclude as to that 
appreciation that since Jay suffered no pains, 
he should take no gains. 

In Temple v. Temple, 519 So.2d 1054 
(Fla. 4th D.C.A. 1988), the court held that 
it is not an abuse of discretion for the trial 
court to consider factors such as the 
lengthy period of separation as a justifica- 
tion for disparate treatment in the 
distribution of assets.’ 

In Wilson v. Wilson, 446 N.W. 2d 496 
(Mich. 1989) the court determined that for 
the purpose of marital property rights, the 
parties’ marriage ended when the wife 
stopped cooking for the husband and sleep- 
ing in the same room with him after he 
stopped giving her money. In reversing, 
the Michigan Court of Appeals held that 
the marriage did not end until the year the 
wife moved out and filed a complaint for 


divorce. It held that a marriage should not 
be considered ‘“‘ended’’ for purposes of 
marital property rights without “some 
external public manifestation of intent by 
the parties, such as moving out or filing a 
complaint for divorce.’’® 

It is of interest that the court in Bran- 
denburg v. Brandenburg, 83 N.J. 198, 416 
A.2d 327 (1980) noted that the exact time 
of separation is often difficult to pinpoint. 


Date of Commencement 
of Action 

The date the action is filed is the one 
that can most readily be identifiable and 
will afford more predictability to clients 
of the possible outcome of their cases. It 
also gives to one or the other spouse a 
cutoff right, it fixes an exact date for the 
expert, and it obviates the necessity of 
several evaluations. 

‘The filing,’ the court stated in Sca- 
vone v. Scavone, 230 N.J. Super. 482, 553 
A.2d 885 (Superior Ct. 1988), ‘‘declares 
the irretrievable breakdown of the relation- 
ship and provides a precise date for the 
termination of the marriage.’”? 

The date of commencement, however, 

is not readily acceptable (although it may 
be proper as a cutoff for the acquisition of 
marital assets) because, as stated by the 
court in Wegman v. Wegman, 123 A.D. 
2d 220, 509 N.Y.S. 2d 342 (1986): 
The rule, [valuation as of date of commence- 
ment of the matrimonial action] could lead to 
injustice if the asset has significantly increased 
or decreased in value between the date of 
commencement and the date of trial of the 
action. If an asset increases in value due to 
market forces or inflation, the valuation as of 
the date of commencement of the action would 
result in a windfall to the titled spouse and 
injustice to the other. If the asset greatly de- 
creased in value, as would be the case, for 
example, if a closely-held corporation lost a 
major customer, a court which values assets at 
the date of commencement of the action might 
make a distributive award that is beyond the 
owner spouse’s ability to pay. 


Date of Hearing 

In jurisdictions that have specified a 
valuation date, either by statute or case 
law, the date of divorce or the date of 
hearing has more frequently been the se- 
lection. Rosenberg v. Rosenberg, 379 
N.W. 2d 580 (Minn. Ct. App. 1985) (date 
of divorce decree); Berger v. Berger, 713 
P.2d 695 (Utah 1985) (time of divorce). 

In Sutliff v. Sutliff, 518 Pa. 378, 543 
A.2d 534 (1988), the Pennsylvania Su- 
preme Court interpreted the state’s 
equitable distribution statute as mandating 
the use of a date ‘“‘reasonably proximate” 
to the date of distribution. The court 


observed that the parties’ needs and finan- 
cial circumstances at the time of 
distribution are a major factor in deciding 
upon a distribution scheme: 

It would be impossible to construct a distribu- 
tion scheme that would be fully responsive to 
those needs and circumstances if the court were 


to act without taking cognizance of the current 
values of the assets being distributed. 


If, as has been suggested, marital property 
values were to be fixed as of the date of the 
parties’ separation, or as of the date of filing a 
complaint in divorce, severe injustices would 
at times be inflicted upon the parties concerned. 
Volatile market conditions and changing eco- 
nomic circumstances can render assets that had 
been valuable months or years earlier virtually 
worthless in the present, and vice versa. Pub- 
licly traded securities may be worth a fortune 
one day, and a pittance the next. Privately 
owned business interests may be valued as a 
gold mine, or as a scrimption, depending on the 
times. Automobiles that were once of consider- 
able worth may, through abuse or neglect, 
rapidly become valueless. Other examples too 
numerous to mention scarcely require enumera- 
tion. In view of these commonly recognized 
aspects of valuation, it is difficult to conceive 
justificaion for the view that stale valuation 
data, ie., data that does not reflect values 
reasonably proximate to the date of distribution, 
should be used by the court in setting a 
distribution scheme. 

A justification for using the trial date 
as the time for the determination and value 
of the marital assets was articulated by the 
court in Kelly v. Kelly, 557 So.2d 625 (Fla. 
4th D.C.A. 1990) wherein it said: ““Some 
support for choosing that date is found in 
the fact that the husband had sole control 
over virtually all the parties’ assets during 
the time between the separation and the 
trial of the cause.” Such reasoning could 
just as likely, however, serve as justifica- 
tion for another date, depending upon how 
the court’s perception of how the control- 
ling spouse handled the assets. 


Date of Final Judgment 

Some jurisdictions use the date of the 
divorce decree or final judgment as the 
valuation date. If the value of the property 
increases dramatically before the final judg- 
ment is signed, the court should permit 
additional evidence as to valuation. 
Golden notes a serious problem with using 
the date of the decree: 

It is not practical to receive evidence as to 
exact valuation as of this date. Expert testimony 
cannot predict the future, particularly when it 
is unknown when the decree will actually be 


issued. Thus, the date of the decree should only 
be used in bifurcated hearings.'° 


Flexible Valuation Date 
The better-reasoned cases hold that the 
date of valuation should depend upon the 
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equities and circumstances of each case. 
Some cases hold that different dates should 
control in different cases and it should be 
left to the discretion of the trial court to 
make appropriate determination. Wegman 
v. Wegman, 123 A.D. 2d 220, 509 N.Y.S. 
2d 342 (1986). 

A Florida appellate court agreed with the 
pronouncement of the Wegman court that: 


The date chosen must be tailored to the particu- 
lar facts involved in each case and must be 
reflective of the legislative mandate to provide 
for the equitable distribution of the assets of the 
marital partnership. 


Holding that it was best “leaving the 
determination of the appropriate date for 
the trial court on a case-by-case basis, 
depending upon the facts and circum- 
stances thereof,” the court, in Perlmutter, 
found that the trial court erred in choosing 
the filing date of the dissolution proceeding 
as the appropriate date for valuation be- 
cause the property had increased in value 
by over $2,500,000 between the filing date 
and the trial date. The court held that under 
those circumstances, “‘it appears clear to 
us that the court should have used the trial 
date for valuation in fashioning a reason- 
able equitable distribution of the marital 
assets between the parties.” 
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Conclusion 

Thus, notwithstanding the first phrase of 
F.S. §61.075(4), the second phrase giving 
the trial judge the discretion to fix the date 
as is required by equity and justice will 
afford counsel and the unfortunate divorc- 
ing parties an opportunity to argue for the 
“fair” approach in the division of assets, 
albeit even if equal (absent a justification 
otherwise) because there still remains a 
multitude of variables in the timing of the 
valuation and of the acquisition of the 
assets and liabilities. 


'For an excellent pre-statute, post- 
Canakaris, discussion of the subject see Mason 
and Sessums, Equitable Distribution: As of 
What Date Is Property Included and Valued?, 
56 Fla. Bar J. 281 (1982). 

2 “Absent countervailing circumstances, the 
starting point for equitable distribution of the 
value of a marital asset is a presumptive ap- 
proximate equal division between the parties.’ 
Massis v. Massis, 551 So.2d 587 (Fla. Ist 
D.C.A. 1989). 

“‘We think the judge was correct in attempt- 
ing to achieve a near balance of the parties’ 
marital assets. While equitable distribution does 
not necessitate equal distribution, it is generally 
a good starting point.’ Clemson v. Clemson, 
$46 So.2d 75 (Fla. 2d D.C.A. 1989). 

“The concept of equitable distribution 
adopted by Canakaris has evolved into the 
general rule that asset distribution should be 
equal, unless there exists justification for dis- 
parity.” Bergstrom v. Bergstrom, 559 So.2d 
82 (Fla. 3d D.C.A. 1990). 

“In this district that admonition in Canakaris 
[of the test of reasonableness] has evolved into 
a general rule that asset distribution should be 
equal unless there is a justification for a dispar- 
ity in treatment . . . . By following [the rule] 
some measure of predictability can occur when 
decisions regarding equitable distribution are 


made in the analytical framework of that very 
simple rule.’ Bobb v. Bobb, 552 So.2d 334 
(Fla. 4th D.C.A. 1989). 


“Generally, a 50/50 split of marital assets is 
not required, but is a good starting point.” 
Unequal distribution must be justified. Bain v. 
Bain, 553 So.2d 1389 (Fla. 5th D.C.A. 1990). 

3 Wegman v. Wegman, 123 A.D. 2d 220, 
509 N.Y.S. 2d 342 (1986). 

4 Fra. Stat. §61.075(4) (1988). 

5 See In re Marriage of Lippert, 38 St. Rep. 
625, 627 P.2d 1206 (Mont. 1981) wherein the 
court said, in dicta: ‘‘The time for proper 
valuation cannot be tied to any single event in 
the dissolution process . . . . The exercise of 
discretion by the District Court is necessary 
when determining the worth of marital assets 
which fluctuate in value. For example, the value 
of a particular common stock may change 
drastically during the course of a dissolution 
while the value of the family home or other 
personal property remains stable. Under such 
circumstances selection of a single evaluation 
point for determining net worth of the parties 
could create an inequitable disposition.” 

© Golden, Equitable Distribution of Marital 
Property, §7.02 (Shepard’s/McGraw-Hill 
1983). 

7 But see Bobb v. Bobb, 552 So.2d 334 (Fla. 
4th D.C.A. 1989) where the court observed it 
would not be equitable to use the date of 
separation because all the assets claimed by the 
wife were in existence at the time of separation 
and the increase in valuation resulted only from 
passive investment. 

8 Wilson v. Wilson, 446 N.W. 2d at 449. 

9 The date of filing was designated in Sca- 
vone v. Scavone, 230 N.J. Super. 482, 553 A.2d 
885 (Superior Ct. 1988), as the appropriate date 
for valuing an active marital asset. The court in 
Scavone gives a thoughtful analysis of various 
dates that should be chosen for the valuation in 
different asset situations. For a passive marital 
asset, it chose the trial date as the time that the 
value should be determined. 

10 Golden, Equitable Distribution of Prop- 
erty, §7.04 (Shepard’s/McGraw-Hill 1983). 
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TAX LAW NOTES 


Retroactivity of Refunds: 
A Florida Perspective 


nder USC Title 26, com- 

monly known as the Internal 

Revenue Code,! taxpayers 

have the option to challenge 
the imposition of taxes either before or 
after payment.” Challenges made prior to 
payment require taxpayers to bring suit in 
the U.S. Tax Court within 90 days of 
receiving a notice of deficiency (a ‘‘90- 
Day Letter’’).3 Once the 90-day period has 
passed without the filing of a petition to 
the Tax Court (if the matter is not other- 
wise disposed of), a tax is assessed and the 
taxpayer, upon notice and demand from 
the Internal Revenue Service, is required 
to make payment of the assessed amount.4 
Once a tax is paid, the taxpayer may file a 
claim for refund with the IRS and, if 
denied, the taxpayer may bring suit in the 
Federal District Court or Court of Claims.> 

Likewise, the State of Florida permits 
taxpayers to challenge the imposition of 
certain taxes before payment is required 
by bringing suit in either the Division of 
Administrative Hearings or the circuit 
court.® Claims for refund after payment of 
certain taxes are also allowed under 
Florida law.? However, the statutes pro- 
vide taxpayers with little guidance 
regarding such claims and case law has 
been required to fill in the gaps left by 
legislators. For example, early cases al- 
lowed refunds only for taxes paid 
involuntarily, such as payments made to 
avoid high penalties or an interruption in 
business. Although not free from doubt, 
subsequent decisions have apparently per- 
mitted refunds of voluntary payments 
which are not protested at the time of 
payment.? 

In addition to a lack of statutory guid- 
ance, Florida’s tax refund claims 
procedure is further complicated by the 
potential application of a number of equi- 
table doctrines. On occasion, the Florida 
courts have balanced the impropriety of a 
tax with the state’s interests in enforcing 
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a presumptively valid statute and its need 
to ensure a stable source of revenues to 
fund its operations. For example, in Board 
of Public Instruction v. Florida, 188 So.2d 
337 (Fla. 2d DCA 1966), a taxpayer 
successfully challenged an excessive 
school millage. Nevertheless, the court 
denied the taxpayer’s refund on the 
grounds that ‘“‘it would in all probability 
not only create great confusion and disor- 
der in the operation of the Hendry County 
schools, but would also create a chaotic 
condition in the Tax Assessor and Tax 
Collector’s offices as well as wreck [sic] 
havoc in the entire operation of Hendry 
County .. . ”’!© Thus, taxpayers success- 
ful in having a taxing statute declared 
unconstitutional may have their refunds 
denied under equitable principles. Two 
recent decisions of the U.S. Supreme 
Court have addressed the constitutional 
limits to the use of equitable considera- 
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tions by state courts in denying refunds for 
admittedly unconstitutional taxes. 


Case Law Analysis 
McKesson 

In McKesson Corp. v. Division of Alco- 
holic Beverages and Tobacco, 110 S. Ct. 
2238 (1990), rev’g. and rem’g., 524 So.2d 
1000 (Fla. 1988), the U.S. Supreme Court, 
in a unanimous ruling, remanded a deci- 
sion of the Florida Supreme Court for the 
latter to fashion a retroactive remedy for 
taxpayers who had claimed a refund for a 
liquor tax which had been declared uncon- 
stitutional. In this case, three distributors 
of alcoholic beverages challenged the Flor- 
ida tax on alcoholic beverages on the 
grounds that the statute discriminated 
against interstate commerce and favored 
local commerce by permitting exemptions 
or tax preferences to spirits manufactured 
from citrus, sugar cane, and certain grape 
species which were grown in Florida.'! 
The liquor tax is unlike many Florida 
taxes in that Florida only permits taxpay- 
ers to challenge such taxes in a post- 
deprivation refund action.!2 The Florida 
Supreme Court ruled that the exemption/ 
tax preference’s stated purpose of promot- 
ing the use of Florida agricultural crops 
was not a legitimate state concern which 
could be promoted by alternative means 
which were less injurious to interstate 
commerce.'3 Although the statute was 
found to be unconstitutional, the Florida 
Supreme Court went on to state that the 
refund claim should be denied and the 
relief granted by the decision should be 
prospective only due to the following 
‘equitable considerations’’: (a) The reli- 
ance by the Department of Alcoholic 
Beverages and Tobacco upon a “‘presump- 
tively valid statute”; and (b) the creation 
of a windfall for the taxpayers if the 
refunds were paid “‘since the cost of the 
tax [had] likely been passed on to their 
customers.” !4 
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The U.S. Supreme Court reversed the 
Florida Supreme Court and ruled that 
some form of backward-looking relief was 
required to remedy the effects of the 
unconstitutional statute. After discussing 
the permissible scope of the 11th amend- 
ment of the U.S. Constitution, the Court 
stated that the ‘‘Due Process Clause of the 
Fourteenth Amendment obligates the State 
to provide meaningful backward-looking 
relief to rectify any unconstitutional depri- 
vation”’ where a state places a taxpayer 
“under duress promptly to pay a tax when 
due and relegates him to a postpayment 
refund action.”!5 The Court noted that 
states may require taxpayers to challenge 
the validity of taxes before or after pay- 
ment of such taxes. However, where a 
post-payment refund action is a taxpayer’s 
sole source of relief, a state must provide 
the taxpayer with a “fair opportunity to 
challenge the accuracy and legal validity 
of [the] tax obligation” and also with a 
“* “clear and certain remedy’ . . . for any 
erroneous or unlawful tax collection.’’!® 
A full refund is the sole permissible rem- 
edy where a tax exceeds a state’s ability 
to tax (such as where the tax is unappor- 
tioned or a taxpayer has an insufficient 
nexus with the taxing jurisdiction) or the 
subject of taxation is immune from tax. 
Nevertheless, the liquor tax imposed upon 
the taxpayers in McKesson was only ruled 
to be unconstitutional by the Florida Su- 
preme Court to the extent that it 
discriminated against interstate commerce. 
As such, the state courts are free to choose 
any remedy which would, at a minimum, 
remove the unconstitutional discrimina- 
tion against the taxpayer for the tax 
periods covered by the refund claim. To 
illustrate, the Court stated that any of the 
following remedies would be acceptable: 
(a) A full refund to the taxpayers; (b) a 
refund of the tax which was attributable 


to the taxpayers’ inability to qualify for the 
discriminatory tax exemptions and tax 
preferences; (c) an increase in the tax paid 
by the previously-favored competitors; or 
(d) a combination of a partial refund to 
taxpayers and a partial retroactive assess- 
ment of tax increases on favored 
competitors.!7 

The ‘‘equitable considerations” relied 
upon by the Florida Supreme Court were 
held to be insufficient to deprive the 
taxpayers of their right to a refund. The 
Court dismissed the argument that a re- 
fund would permit the taxpayers to receive 
a windfall since the tax had been “‘passed- 
on” to their customers. The Court noted 
that unjust enrichment from a “‘pass-on’”’ 
could be a permissible reason for with- 
holding recovery where there had been no 
real injury to the complaining party. How- 
ever, in the present case, the “‘pass-on”’ 
caused the taxpayer’s goods to be more 
expensive than they otherwise would have 
been and thus created a “relative disad- 
vantage in the marketplace vis-a-vis 
competitors distributing preferred local 
products.’’!8 

The Court also dismissed the state’s 
claim that the refund should be denied 
because, at the time the tax was assessed, 
the state was enforcing a “presumptively 
valid statute.’ Rather than protecting them- 
selves with equitable doctrines of reliance, 
the Court explained that the states should 
rely upon procedural safeguards to ensure 
fiscal stability. For example, the Court 
endorsed a state’s ability to require a 
taxpayer to pay a tax before he challenges 
the tax. The Court also endorsed limita- 
tions on refund suits such as a requirement 
that notice of protest be given at the time 
of payment or that refund claims be sub- 
ject to relatively short statutes of 
limitation. Furthermore, the court noted 
that states can better ensure fiscal stability 


by making provision for challenged collec- 
tions and by suspending the collection of 
a tax which has been found to be unconsti- 
tutional by competent authority. More- 
over, the Court noted that the states, in 
order to better ensure fiscal stability, may 
remedy the forbidden discrimination in 
cases such as McKesson by increasing the 
tax of the favored group to erase the 
forbidden discrimination. 


¢ American Trucking 

In a case accompanying McKesson, 
American Trucking Associations, Inc. v. 
Smith, 110 S. Ct. 2323 (1990), the Court 
took three different approaches in deciding 
whether a refund may be denied and relief 
may be granted on a solely prospective 
basis where a statute is determined to be 
unconstitutional in a decision which “‘over- 
turn[s] established precedents ... 
Justice O’Connor and the three justices 
joining in her plurality opinion applied the 
three-part test set forth in Chevron Oil v. 
Huson, 404 U.S. 97 (1971). The Chevron 
Oil test permits a decision to apply pro- 
spectively where: (a) The decision being 
applied “‘establish[es] a new principle of 
law, either by overruling clear past prece- 
cent ... or by deciding an issue of first 
impression’; (b) retrospective applica- 
tion would be contrary to the history, 
purpose, effect, and operation of the rule 
in question; and (c) a retroactive decision 
would be inequitable.29 Justice Stevens 
and the three justices joining in his dis- 
senting opinion stated that American 
Trucking, like all judicial decisions, 
should apply retroactively.2! Justice 
Scalia, in his concurrence with the judg- 
ment, agreed with the dissenting opinion 
that “‘prospective decisionmaking is in- 
compatible with the judicial role . . . .’22 
However, Justice Scalia had dissented 
from the Court’s earlier opinion in Ameri- 


Compare these low non-smoker annual rates for 
non-decreasing, yearly renewable term insurance: 


MALE AGES $250,000 $500,000 $1,000,000 


Affordable Term Life Insurance 


Renewable to age 100. Female rates same as males 
six years younger. All coverage provided by com- 
panies rated “‘A+’’ by A.M. Best Co. 


25 248.00 455.00 
30 248.00 455.00 
35 255.00 460.00 
40 298.00 545.00 
45 348.00 645.00 
50 430.00 810.00 
55 600.00 1,150.00 
60 875.00 1,700.00 
65 1,525.00 3,000.00 


845.00 
845.00 
875.00 
1,045.00 
1,245.00 
1,575.00 
2,255.00 
3,355.00 
5,955.00 


desired to: 


Above rates are provided by Jackson National Life. 


For a written quotation and policy description 
send your date of birth and amount of coverage 


ENNIS & ASSOCIATES 
P.O. Box 30380 
Pensacola, Florida 32503 


(904) 479-1842 


40 THE FLORIDA BAR JOURNAL/FEBRUARY 1991 


| 
; 4 
} 
| 
q 


can Trucking Associations, Inc. v. 
Scheiner, 483 U.S. 266 (1987), which had 
originally found the liquor tax unconstitu- 
tional. As such, Justice Scalia concurred 
on the grounds that the doctrine of stare 
decisis permitted him to continue to de- 
cline to follow the Scheiner decision for 
taxes which were imposed prior to the 
decision where such precedent would up- 
set a state’s settled expectations.23 Based 
upon the Court’s divergent views, the 
““prospective only” rule applied in Ameri- 
can Trucking may have an extremely 
limited scope in future state tax cases. 


Beam Distilling Co. 

Hopefully, in an attempt to shed some 
further light on the complex subject of 
refunds of unconstitutional state taxes, the 
U.S. Supreme Court has agreed to review 
a decision by the Georgia Supreme Court 
denying refunds of beverage taxes held to 
be unconstitutional. James B. Beam Dis- 
tilling Co. v. Georgia, 382 S.E.2d 95 
(1989), cert. granted, 110 S. Ct. 2616 
(1990). In a fact pattern very similar to the 
facts of McKesson, Georgia assessed taxes 
against imported alcoholic beverages at 
double the rate assessed against beverages 
produced with Georgia-grown products. 
The Georgia court declared the above 
taxing statute unconstitutional but refused 
to grant a refund for taxes paid. 


Implications of McKesson 
and American Trucking 

McKesson and American Trucking 
leave unanswered a number of questions, 
including the extent to which a state is 
permitted to retroactively remedy a dis- 
criminatory tax by increasing an assess- 
ment upon a favored class. The Supreme 
Court’s decision in McKesson was pub- 
lished approximately four years after the 
initial refund application had been filed 
and the refund application could have been 
filed three years after the contested pay- 
ment had been made.24 Thus, a state 
wishing to remedy a discriminatory tax 
with a retroactive assessment could expect 
to be required to make further assessments 
seven years or more after the tax was 
initially paid. Although the Court recog- 
nized that such retroactive assessments 
need not be perfect, the degree of “‘good 
faith’ enforcement which is required for 
such assessments is unclear. 

Similarly unresolved is the effect of the 
McKesson decision upon refund claims 
which are made under statutes which per- 
mit taxpayers to challenge taxes before or 
after payment. If a taxpayer chooses to 


bypass a prepayment challenge and elects 
instead to challenge the assessment after 
it makes payment under a statutorily- 
permitted refund statute, it is unclear 
whether it has relinquished its right to 
challenge the constitutionality of such a 
tax. The Court in McKesson limited its 
tuling to cases where the taxpayer’s sole 
remedy to challenge an illegal tax is to 
bring a postpayment refund action.2> The 
Court noted that ‘‘[t]he availability of a 
predetermination hearing constitutes a pro- 
cedural safeguard against unlawful 
deprivation sufficient by itself to satisfy 
the Due Process Clause, and taxpayers 
cannot complain if they fail to avail them- 
selves of this procedure.’?© Unlike the 
liquor tax, other Florida taxes, such as the 
intangible personal property tax, the sales 
and use tax and the corporate income tax, 
are challengeable either before or after 
payment. Thus, the remedial requirements 
of McKesson arguably would not apply to 
these taxes. However, such an argument 
is suspect on a number of grounds. Mc- 
Kesson emphasizes the procedural safe- 
guards that a state can avail itself of to 
better ensure fiscal stability. Where a state 
permits both prepayment challenges and 


refund actions, it is, in effect, permitting 
taxpayers an alternative means for chal- 
lenging an assessment. The rationale of 
McKesson would require the state to abide 
by the procedures permitted without re- 
sorting to unstated equitable doctrines. 
Furthermore, in previous cases interpret- 
ing the due process clause, the payment 
of taxes has generally only served as a 
waiver of due process rights where the 
payment, in effect, constitutes a compro- 
mise of a controversy or the refund action 
fails to adhere to the statutory require- 
ments for bringing a refund action.2” 
McKesson and American Trucking also 
leave open the possibility that other cases 
may present equities which tip the balance 
in favor of the state. For example, the 
Sstate’s equities may be increased when a 
decision determining a taxing statute is not 
based upon a clearly-established precedent 
(unlike the clearly-established precedent 
in McKesson), even though the decision is 
not one of first impression or one which 
overturns precedent (unlike the overturned 
precedent in American Trucking). Simi- 
larly, greater equities may be found where 
a refund is not the sole appropriate remedy 
and a refund would significantly disrupt a 
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state’s fiscal soundness. Nevertheless, 
given the absence of a consensus by the 
Court as to where prospective remedies 
are permitted, the primary emphasis will 
likely be placed on the states to protect 
themselves through procedural safeguards. 


Conclusion 

While taken together McKesson and 
American Trucking generally strengthen a 
taxpayer’s right to obtain a refund from 
an unconstitutional tax, the decisions leave 
unanswered a number of important ques- 
tions. Some of these questions may be 
answered by the Court’s upcoming deci- 
sion in Beam Distilling Co. Nevertheless, 
taxpayers should bear in mind that a 
refund claim under an unconstitutional 
statute may still ultimately be denied on 
grounds which are unrelated to the sub- 
stantive merits of the claim. Hopefully, the 
decisions in McKesson and American 
Trucking will nudge our legislators to 
consider legislation which clearly sets 
forth the procedures governing tax refund 
claims in Florida. 


1 All references herein are to the Internal 
Revenue Code of 1986, as amended, unless 
otherwise specified. 

2 IRC §§6212(a), 6213(a), 6402, 7422. 


3 IRC §§6212(a), 6213(a). 

4 IRC §6213(c). 

5 IRC §§6402, 7422, 6511. 

6 Fra. Stat. §§72.011, 194.171 (1990). For 
example, estate taxes, intangible personal prop- 
erty taxes, documentary stamp taxes, gross 
receipts taxes, motor fuel taxes, taxes on to- 
bacco products, sales and use taxes, and 
corporate income taxes may all be challenged 
within 60 days of assessment. Depending upon 
the relevant circumstances, the meaning of 
“assessment date’ varies. See Fra. Srar. 
§§95.091(3), 214.03, 214.08. 

7 Fra. Stat. §§215.26(2) (general limitation 
period for refund claims requires an application 
for a refund to be filed “within 3 years after the 
right to such refund shall have accrued else 
such right shall be barred’’), 214.15, 214.16 
(limitation period for nonproperty taxes re- 
quires a refund to be filed no later than three 
years after the due date of the return (assuming 
that the return is filed no earlier than its due 
date) or one year after the tax is paid). 

8 See, e.g., Willig v. Blake, 358 So.2d 871, 
872 (Fla. 3d D.C.A. 1978). 

9 Aquarius Condominium Ass’n v. Mark- 
ham, 442 So.2d 423, 424-26 (Fla. 4th D.C.A. 
1983). It should be noted that payments made 
under protest may or may not qualify as “‘invol- 
untary”’ payments. Markham at 425; Broward 
County v. Burnstein, 470 So.2d 793, 795 (Fla. 
4th D.C.A. 1985); Broward County v. Mattel, 
397 So.2d 457, 460 (Fla. 4th D.C.A. 1981) 
(‘payment of a tax is deemed involuntary 
where the penalty exacted for non-payment is 
so severe that it constitutes coercion and du- 
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LOCAL GOVERNMENT LAW 


Rights of Reservation Equal Condemnation: 


n 1984 the Florida Legislature 

passed F.S. §337.241. This statute 

provided for the preparation and re- 

cording of ‘‘maps of reservation” 
for transportation corridors. A property 
encumbered by a map could not receive 
any type of development permit without a 
variance. The property owner had to prove 
that the regulation was unreasonable or 
arbitrary and that its effect was to deny a 
substantial portion of the beneficial use of 
the property. The map could be valid for 
five years with an additional extension to 
10 years. The Florida Supreme Court was 
asked to decide the constitutionality of this 
Statute in Joint Ventures Inc. v. Depart- 
ment of Transportation, 563 So.2d 622 
(Fla. 1990) VJoint Ventures IT). 

In 1984 the standard for an inverse 
condemnation suit was a denial of substan- 
tially all beneficial use of the property. 
Additionally, the courts would not enter- 
tain review until all administrative 
remedies were exhausted. The property 
owner could exhaust his administrative 
remedies, file suit, and win, but there were 
no damages for a temporary taking. This 
was the state of the law in Florida in 
November of 1985 when the State of 
Florida Department of Transportation filed 
a map of reservation on property owned 
by Joint Ventures, Inc. 

Joint Ventures, Inc. had purchased an 
8.3 acre tract adjacent to the Dale Mabry 
Highway in Tampa in 1969. In November 
of 1985 DOT filed a map of reservation 
for 6.4 acres for drainage run-off resulting 
from additional paving at the future wid- 
ening of the highway. Joint Ventures, 
Inc.’s attempts to petition to set aside the 
map of reservation were denied. 

Joint Ventures, Inc. appealed the dis- 
missal of its petition to set aside the map 
of reservation, Joint Ventures Inc. v. De- 
partment of Transportation, 519 So.2d 
1069 (Fla. ist DCA 1988) (Joint Ventures 
I). The court in Joint Ventures I was asked 


Joint Ventures 


The court’s 
decision in Joint 
Ventures II 
tempers the 
interest of the 
individual 
against the 
valid needs 
of the state 


by James W. Vance and 
B. Douglas MacGibbon 


to determine the constitutionality of F.S. 
§337.241. The court found that the statute 
as applied was inadequate because it did 
not afford the property owner a remedy for 
the alleged taking. Jd. at 1070. The court 
felt that this was not determinative of the 
Statute’s constitutionality. The court based 
this determination on the decision of the 
U.S. Supreme Court in First English Evan- 
gelical Lutheran Church v. Los Angeles 
County, 482 U.S. 304 (1987). “‘[3] Thus, 
the court in First Lutheran Church recog- 
nized that when a taking occurs, 
independent of any statutory authorization 
a landowner has a constitutional right to 
file an action in inverse condemnation in 
an appropriate forum, which in this state 
would be the circuit court.’ Joint Ven- 
tures I at 1071. 

The concept of a ‘“‘map of reservation” 
was not new to Florida. In 1954 the 
Florida Supreme Court decided City of 


Miami v. Romer, 73 So.2d 285 (Fla. 1954). 
Mr. Romer claimed that the City of Miami 
took 10 feet from his property by way of 
a road setback requirement. The trial court 
held that the 10 feet were “‘taken”’ by the 
city as a matter of law. The appellate court 
found that it was error to find that the 10 
feet were taken as a matter of law. The 
court found the mere plotting of a street 
was not a taking if there was no physical 
invasion and that ‘“‘a payment of compen- 
sation must await the actual ‘taking’ of the 
property by the City, or such actual depri- 
vation of a beneficial use as to amount to 
a compensable ‘taking.’ ”’ Id. at 287. 

The issue again came before the Florida 
Supreme Court in Dade County v. Still, 
377 So.2d 689 (Fla. 1979). In an actual 
taking case the county appraisers at- 
tempted to devalue the property by stating 
that it was encumbered by a map of 
reservation. The court held that: 


In the instant case we are now at the posture of 
that “taking.” The appraisal evidence in the 
instant case clearly reflects that the ordinance 
depressed the value of the property. Since the 
owner received no compensation at the time the 
ordinance was passed, the county cannot now 
seek to have the owner compensation reduced 
by reason of its own governmental action. 


Td. at 690. 

The failure to exhaust administrative 
remedies defense is common to many of 
the reservation statutes. The failure to 
exhaust administrative remedies provided 
an outlet in order to ‘‘save”’ the statute 
from being an unconstitutional taking. 
Dade County Ordinance 89-10 uses the 
concept of exhausting administrative reme- 
dies as a shield to taking cases. Section (2) 
(f) of the ordinance provides: 


(f) Exhaustion of administrative remedies. A 
developmental order of action shall not be 
deemed a final order in any court or quasi- 
judicial proceeding challenging the denial of the 
developmental order or action as a temporary 
or permanent taking of private property or an 
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abrogation of vested rights unless the remedies 
set forth in this section have been exhausted. 


The use of the statutory exhaustion of 
remedies defense was key to a favorable 
decision of the Third DCA in Bensch v. 
Metropolitan Dade County, 541 So.2d 
1329 (Fla. 3d DCA 1989). The failure to 
employ the variance procedure and to 
allege a taking of all beneficial use re- 
sulted in the property owner’s amended 
complaint being dismissed with prejudice. 
If a property owner applied for a variance 
and alleged some potential use to secure 
the variance this would be fatal to a later 
inverse case. 

Even under the strict standards of re- 
view in the reservation cases, cracks began 
to emerge. The constitutionality of the 
New Jersey statute providing a one-year 
reservation for parks and playgrounds was 
challenged in the New Jersey Supreme 
Court in the case of Lomarch Corp. v. 
Mayor and Common Council of the City 
of Englewood, 51 N.J. 108, 237 A.2d 881 
(N.J. 1968). In order for the New Jersey 
Supreme Court to uphold the constitution- 
ality of the statute, the court engrafted a 
requirement that the city pay the equiva- 
lent of an option payment for the property. 

A federal court in the case of Urbani- 
zadpra Versalles, Inc. v . Riviera Rios, 701 
F.2d 993 (1983) held that the ‘freezing 
of property for 14 years by zoning it 
public,’ was a taking in a 42 U.S.C. 
§1983 injunction and damages suit. The 
court rejected the failure to exhaust admin- 
istrative remedy defense on two grounds. 
The court first applied the concept of 
“futility”? since the previous owner had a 
plan rejected. The court, citing Patsy v. 
Board of Regents, 457 U.S. 496 (1982), 
held there is no requirement to exhaust 
administrative remedies in a §1983 action. 

At the time the First District Court of 
Appeal was deciding Joint Ventures I, the 
U.S. Supreme Court was occupied in de- 
ciding what has been called the “‘takings 
trilogy of 1987.” The cases were Keystone 
Bituminous Coal Assoc. v. DeBenedictis, 
107 S. Ct. 1232 (1987), First English 
Evangelical Lutheran Church v. County 
of Los Angeles, 107 S. Ct. 2378 (1987), 
and Nolan v. California Coastal Commis- 
sion, 107 S.Ct. 3141 (1987). In these cases 
the Court sought to change the state of 
regulatory takings law, a body of law that 
has been called ‘‘a shapeless body of law, 
the only predictable feature of which has 
been a general deference to the regulatory 
authority and process.” Lawrence, Regula- 
tory Takings, THE URBAN LAwy_Rr, Spring 
1988 at 389, 391. 


In order to 
understand the 
importance of the 
“takings trilogy”’ 
cases, a brief 
review of prior 
takings law is 
required 


In order to understand the importance 
of the “takings trilogy” cases, a brief 
review of prior takings law is required. 
The difficult-to-apply rule of takings law 
was stated by Justice Holmes in Pennsyl- 
vania Coal Co. v. Mahon, 260 U.S. 393 
(1922), as “‘the general rule at least is, that 
while, property may be regulated to a 
certain extent, if regulation goes too far it 
will be recognized as a taking.”’ The Court 
held that ‘‘This is a question of degree — 
and. . . cannot be disposed of by general 
proposition.” Jd. at 416. The determina- 
tion was a case-by-case review of the 
factual nature of the inquiry. The Court, 
in Penn Central Transportation Co. v. 
City of New York, 438 U.S. 104 (1978), 
stated that the factors included the eco- 
nomic impact of the regulation, invest- 
ment-back expectations, and the character 
of the governmental regulation. Jd. at 124. 
The Court also placed a finality require- 
ment on the government action giving the 
property owner the burden of proving that 
no permit, variance or interpretation of the 
regulation would allow some reasonable 
beneficial use. Jd. at 400, 401. 

The first case in the trilogy was Key- 
stone. The majority opinion was written 
by Justice Stevens and included dissents 
by Chief Justice Rehnquist and Justice 
Scalia. Pennsylvania passed a regulation 
requiring that 50 percent of the coal mined 
had to be left to provide subsidence sup- 
port. The Court found that no taking had 
occurred. The Court upheld the nuisance/ 
public harm concept found in the 1887 
case of Mugler v. Kansas, 123 U.S. 623 
(1887). The Court, in a nonphysical inva- 
sion situation, would not find a taking if 
the regulation was designed to prevent a 
public harm. The Court also consolidated 
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the concept of parcel and began to look at 
property as a whole. The Court did not 
want to break out discrete units in the 
property, i.e., subsurface rights, air rights, 
mineral rights, etc. 

The next case in the trilogy was Nolan 
v. California Coastal Commission, 107 S. 
Ct. 3141 (1987). In this case the dissenters 
in Keystone took the lead. The Nolans 
owned some oceanfront property they 
wished to rebuild. The California Coastal 
Commission granted the building permit 
with the condition that the Nolans allow 
passage parallel to the beach above the 
mean high water mark. The Nolans con- 
tested the condition. The last line of 
Justice Scalia’s opinion says it all: “‘[I]f 
[California] wants an easement across the 
Nolans’ property, it must pay for it.’ Jd. 
at 3150. Justice Scalia found that the right 
to invade at will was a permanent physical 
occupation and was therefore a per se 
taking. Jd. at 3145. The Court found the 
exaction could be valid if the permitting 
authority to withhold the permit (i.e., de- 
nial of the permit) would not be a denial 
of all reasonable use of the property and 
if there was a nexus between the permit 
condition and a problem created by the 
granting of the permit. The Court found 
that a lateral access easement along the 
beach had nothing to do with the stated 
purpose of visual obstruction from the 
road. In more common terms, if you are 
already standing on the beach you can see 
the ocean. 

The most famous and most significant 
case of the trilogy was First English 
Evangelical Lutheran Church v. County 
of Los Angeles, 482 U.S. 304 (1987). A 
flood had destroyed a church-owned camp- 
ing facility. The county adopted an interim 
moratorium, which was later extended, 
prohibiting redevelopment in the flooded 
area. The church filed a complaint stating 
that a taking had occurred, and requested 
damages. Chief Justice Rehnquist, a Key- 
stone dissenter, authored the opinion. The 
Court, as it had in Nolan, went to the 
merits of the case. An analysis of this case 
by Nathaniel Lawrence found the Court’s 
reasoning to be: 

(1) if there is a taking, compensation is owed 
regardless of whether the government has for- 
mally invoked its eminent domain powers; (2) 
abandonment of the regulation does not cure a 
taking, but merely converts it to a temporary 
one; and (3) governments have been required 
to compensate for taking lease-hold interests of 
shorter duration than the deprivation alleged 
by the church. 

Lawrence, Regulatory Takings, THE 
URBAN Lawy er, Spring 1988 at 389, 428. 
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The importance of this case grows even 
greater when you compare it to a case 
decided one year and 348 days earlier 
under the Burger Court. In Williamson 
County Regional Planning Commission v. 
Hamilton Bank of Johnson City, 476 U.S. 
172 (1985), the trial court, in overturning 
a jury verdict, found a temporary depriva- 
tion could not, as a matter of law, 
constitute a taking. The Burger Court held 
that the claim was premature. First, the 
claim was not ripe because there was no 
decision regarding the application of the 
ordinance (even though the case involved 
the ‘‘deapproval’”’ of an existing approved 
preliminary plat). Second, there was no 
application for a variance. Even though a 
§1983 has no exhaustion of administrative 
remedies requirement, the Court stated 
there is no finality until a final administra- 
tive determination is made. Finally, the 
bank failed to file a state court inverse 
condemnation action, and until it used that 
procedure the claim was premature. A 
comparison of Williamson with First Eng- 
lish shows a change to deciding the merits 
of a case and the cessation of deference to 
a regulatory body. 

The district courts of Florida were also 
involved in deciding similar issues after 
Joint Ventures I was rendered and while 
Joint Ventures II was on appeal. Six 
months after Joint Ventures I, the First 
District Court decided O’Connor Develop- 
ment Corporation v. State of Florida 
Department of Transportation, 533 So.2d 
800 (Fla. 4th DCA 1988). Mr. O’Connor 
had a contract with McDonalds to sell a 
parcel. McDonalds then applied for a 
building permit. The City of Jacksonville 
denied the permit stating that “‘D.O.T. had 
prohibited it from issuing a building per- 
mit for the proposed improvements 
because D.O.T. anticipated widening State 
Road 13.” Id. at 801. O’Connor and 
McDonalds amended their contract and 
closed, leaving O’Connor with the title to 
the 20 feet. O’Connor filed an inverse 
condemnation suit when he was told (two 
and a half years later) that the 20 feet were 
not needed. The First DCA reversed the 
dismissal of the complaint based upon 
Joint Ventures I. The court found that 
Joint Ventures I allowed an action to 
secure a judicial determination of a taking 
and that action would depend on the proof 
at trial. 

Another of these cases is Lee County v. 
New Testament Baptist Church of Fort 
Myers, Florida Inc. 507 So.2d 626 (Fla. 
2d DCA 1987) . The church applied for a 
development order to construct an addition 
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to its existing structure. The order was 
denied because the church would not dedi- 
cate “‘that portion of its property needed 
to bring the abutting state road’s right-of- 
way into conformance with the minimum 
width requirements imposed by the 
County.” Jd at 627. The church filed suit 
to declare the ordinance unconstitutional 
and for inverse condemnation. After the 
suit was filed, the church applied for and 
received variances. The Second DCA 
found the inverse action to be moot but 
that the constitutional questions remained. 
The court applied a rational nexus test to 
find the ordinance unconstitutional. The 
court, citing 181, Inc. v. Salem County 
Planning Board, 133 J.J. Super. 350, 336 
A.2d 501, 5965 (Super.Ct. Law Div. 
1975), stated: 

It must definitely appear that the proposed 
action by the developer will either forthwith or 
in the demonstrably immediate future so burden 
the abutting road, through increased traffic or 
otherwise, as to require its accelerated improve- 
ment. Such dedication must be for specific and 
presently contemplated immediate improve- 
ments—not for the purpose of “‘banking”’ the 


land for use in a projected but unscheduled 
possible future use. 


Id. at 269. 

On January 25, 1990, the Fifth DCA 
decided the case of Hernando County v. 
Budget Inns of Florida, Inc., 555 So.2d 
1319 (Fla. Sth DCA 1990). Hernando 
County Ordinance 86-8 provided that de- 
velopers adjacent to major arterials are 
required to provide, at their own expense, 
a frontage road parallel to the arterial 
“upon demonstration of need by the 
County.” Budget submitted plans without 
a frontage road and Hernando County 
denied the permit. The county reconsid- 
ered and determined that there was no 
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present need for the frontage road but 
conditioned the permit upon Budget’s 
promise to build a frontage road should the 
county find such a need for a road in the 
future. Budget sued for declaratory and 
injunctive relief along with a damage 
action for a temporary taking. The trial 
court found the ordinance constitutional, 
required Budget to place a frontage road 
on its plans and gave the county five years 
to show a need for the road or forfeit it. 
The Fifth DCA, applying the rational 
nexus test of New Testament Baptist 
Church, found the ordinance unconstitu- 
tional as applied. 

The decisions of the U.S. Supreme 
Court in Keystone, Nolan, and First Eng- 
lish, along with the District Court 
decisions in O’Connor, New Testament 
Baptist, and Budget Inns sets the stage for 
the Florida Supreme Court decision in 
Joint Ventures Inc. v. Department of Trans- 
portation, 563 So.2d 622 (Fla. 1990). The 
court began with the Justice Holmes analy- 
sis in Pennsylvania Coal which showed 
the dichotomy between the police power 
and the compensation required for a tak- 
ing. The court then diverted from the 
compensation analysis to the constitu- 
tional analysis: ‘‘Our inquiry requires that 
we determine whether the statute is an 
appropriate regulation under the police 
power, as D.O.T. asserts, or whether the 
statute is merely an attempt to circumvent 
the constitutional and statutory protections 
afforded private property ownership under 
the principles of eminent domain.” Jd. at 
247. The inquiry thus became a police 
power analysis of what injury the regula- 
tion prevents. 

The court reviewed the legislative staff 
analysis to help determine the statute’s 
purpose. The court found ‘‘[t]he legisla- 
tive staff analysis candidly indicates that 
the statute’s purpose is not to prevent an 
injurious use of private property, but rather 
to reduce the cost of acquisition should the 
state later decide to condemn the prop- 
erty.” The court also stated that the right- 
of-way map reservations statute was ‘“‘a 
thinly veiled attempt to ‘acquire’ land by 
avoiding the legislatively mandated proce- 
dural and substantive protections of 
Chapter 73 and 74.” 

DOT contended that the right to file an 
inverse condemnation suit, ala First Eng- 
lish, would cure the statute’s failure to 
provide compensation. The court stated: 


[T]he property owner who must resort to in- 
verse condemnation is not on equal footing with 
an owner whose land is “taken” through 
formal condemnation proceedings. The former 
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has the burden of seeking compensation, must 
initiate the inverse condemnation suit, and must 
finance the costs of litigation without the proce- 
dural protections afforded the condemnee. 


Id. at 248. 

The court’s final analysis is that there 
is no valid distinction between the freezing 
of the property by a right-of-way map of 
reservation and a prohibited attempt to 
depress land values in anticipation of emi- 
nent domain proceedings. Jd. at 247. 

The court’s decision in Joint Ventures 
IT tempers the interest of the individuals 
against the valid needs of the state. The 
Florida Legislature has amended the stat- 
ute in an attempt to “‘cure” the defects 
found by the Florida Supreme Court. The 
new statute was signed on July 20, 1990 
(F.S. §337.243) and provides for specific 
notice to DOT of zoning applications, 
shorter time limitations, and an opportu- 
nity to purchase by DOT. The courts of the 
state may, once again, be asked to decide 
whether this, too, amounts to a taking. 
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TRIAL LAWYERS FORUM 


A Practical Guide to the Introduction 
of Blood Alcohol Tests in Civil Trials 


he result of a blood alcohol 

test can be the most important 

piece of evidence introduced 

in a personal injury automo- 
bile accident trial. Personal injury litiga- 
tors, therefore, must be familiar with the 
law governing the admissibility of blood 
alcohol test results. This article will 
address blood alcohol tests and the factual 
predicate counsel must establish to gain 
admission of a blood alcohol test result 
into evidence at trial. 

Most personal injury lawyers are famil- 
iar with the Florida Supreme Court’s deci- 
sion in Brackin v. Boles, 452 So.2d 540, 
542 (Fla. 1984), which held that a blood 
alcohol test result obtained during the 
course of an accident investigation is ad- 
missible in civil trials! The Boles deci- 
sion, however, does not address the crucial 
question for the civil practitioner: What 
specific facts must counsel establish as a 
predicate prior to introducing the blood 
alcohol test result into evidence? The 
answer to this question depends upon 
whether the test was taken at the direction 
of a law enforcement officer pursuant to 
the Florida implied consent laws? or 
whether the test was taken for the purpose 
of medical treatment. 


Florida Implied 
Consent Laws 

Chemical tests to determine the blood 
alcohol content of motor vehicle operators 
are authorized under the Florida implied 
consent laws. The implied consent laws 
begin with §316.1932(1)(c), which author- 
izes a law enforcement officer, upon a 
lawful arrest, to request a blood test for the 
purpose of determining whether a driver 
is under the influence of alcohol, chemical 
substances, or controlled substances. Un- 
der that section, the blood alcohol test may 
be performed only if the person from 
whom the blood sample is taken appears 
for treatment at a hospital, clinic, or other 
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medical facility as a result of involvement 
as a driver in a motor vehicle accident.+ 
Additionally, the test must be admini- 
stered by one qualified to do so under the 
statute. Further, the administration of a 
breath or urine test on the driver must be 
‘‘impracticable or impossible.’’4 

The second of the implied consent laws, 
§316.1933(1), authorizes a law enforce- 
ment officer to use reasonable force to 
withdraw blood from a driver whom the 
officer has probable cause to believe: 1) 
is chemically impaired and 2) has caused 
the death or bodily injury of another 
human being.» Similar to §316.1932, a 
blood alcohol test performed under 
§316.1933 must be administered by one 
qualified to do so under the statute.© An 
issue (as yet unresolved by Florida courts) 
arises when a §316.1933 blood alcohol 
test result is sought for introduction into 
evidence in an uninsured/underinsured mo- 
torist trial when the facts show that no one 


other than the insured was injured in the 
accident. In that situation, can the defen- 
dant/carrier introduce the blood alcohol 
test result of the plaintiff into evidence? 
Probably not. In State v. Prues, 478 So.2d 
1196 (Fla. 4th DCA 1985), a criminal DUI 
case, the court held that the phrase “‘death 
or serious bodily injury” in §316.1933 
refers not to the accused driver but to 
another human being. Accordingly, the 
Prues court held that the result of a blood 
alcohol test administered to the accused 
driver was not admissible at trial because 
no one other than the driver of the vehicle 
was injured.” Therefore, it appears that in 
an uninsured/underinsured motorist situ- 
ation involving no third-party injuries, the 
result of a blood alcohol test taken under 
§316.1933 is probably inadmissible. 

The last in the trilogy of implied con- 
sent laws is §316.1934. Unlike the 
previous two sections, §316.1934 does not 
prescribe the taking of blood alcohol sam- 
ples by specific persons in specific 
circumstances. Rather, §316.1934 sets 
forth various legal presumptions associ- 
ated with different blood alcohol levels. 
For example, pursuant to §316.1934(2)(a), 
a person with a blood alcohol level of .05 
or below is presumed not to be “‘under the 
influence of alcoholic beverages to the 
extent that his normal faculties were im- 
paired.” Counsel successfully introducing 
the result of a blood alcohol test taken 
pursuant to the Florida implied consent 
laws is entitled to a jury instruction on the 
appropriate legal presumption contained 
in the statute. These legal presumptions, 
however, are rebuttable and a defendant 
may attack the reliability of the testing 
procedures, the qualifications of the ana- 
lyst, and the standards used in determining 
the different levels of intoxication.® 

Generally speaking, blood alcohol tests 
taken under the Florida implied consent 
laws are used in criminal prosecutions. 
Results of the tests, however, are also 
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admissible in civil trials. Section 
316.1934(2) provides in pertinent part: 
[U]pon the trial of any civil or criminal action 
or proceeding arising out of acts alleged to have 
been committed by any person while driving, 
or in actual physical control of, a vehicle while 
under the influence of alcoholic beverages or 
controlled substances, when affected to the 
extent that his normal faculties were impaired 
or to the extent that he was deprived of full 
possession of his normal faculties, the results 
of any test administered in accordance with 
section 316.1932 or section 316.1933 and this 
section shall be admissible into evidence when 
otherwise admissible. . . 

The admissibility of the test result, 
however, depends on compliance with the 
authorizing statute.!° Further, the statutes 
require that the test be taken substantially 
in accordance with the rules and regula- 
tions promulgated by the Department of 
Health and Rehabilitative Services.!! In 
recognition of the multiple types of testing 
equipment and procedures now available 
for determining blood alcohol content, the 
Florida Legislature directed the DHRS 
and the Division of Highway Safety and 
Motor Vehicles to approve specific tech- 
niques and methods used in the with- 
drawal, handling, and analysis of blood 
samples.!2 The regulations promulgated 
by DHRS were designed to ensure the 
reliability of blood alcohol test results 
which may be used in future court pro- 
ceedings and to protect the health of those 
persons being tested.!3 


Statutory Blood 
Alcohol Tests 

After learning that a blood alcohol test 
was taken of a party under one of the 
implied consent laws, counsel should first 
consult the specific statute pursuant to 
which the test was taken to assess compli- 
ance with statutory requirements. For 
example, a §316.1933 test taken by a 
medical student serving in his or her 
residency would probably be inadmissible 
since §316.1933(2) (a) provides that ‘‘only 
a physician, certified paramedic, registered 
nurse, or duly licensed clinical laboratory 
technologist or clinical laboratory techni- 
cian may withdraw blood for the purpose 
of determining the alcoholic content 
thereof... . 

Second, and most importantly, counsel 
must be prepared to demonstrate “‘substan- 
tial compliance’’ with the DHRS 
regulations. To date, no Florida court has 
defined the meaning of “‘substantial com- 
pliance.’’ The issue of whether ‘“‘substan- 
tial compliance’’ with the DHRS 
regulations has been met is decided on a 
case-by-case basis. For example, in 


Johnson v. Florida Farm Bureau Casu- 
alty, 542 So.2d 367 (Fla. 3d DCA 1988), 
a civil wrongful death action, the Third 
District Court of Appeal affirmed the trial 
court’s admission into evidence of a statu- 
tory blood alcohol test despite technical 
noncompliance with the labeling proce- 
dures set forth by the DHRS in the 
administrative rules. In Johnson, the physi- 
cian who analyzed the blood sample failed 
to place his initials on the individual blood 
vials, as required under the administrative 
regulations. The blood vial labels, how- 
ever, did include the driver’s name and the 
time and date of the chemical analysis. 
Further, extensive evidence was produced 
at trial establishing the chain of custody 
of the blood samples. Accordingly, the 
court held that the test was taken in 
substantial compliance with the DHRS 
regulations and was admissible.!¢ 

Conversely, in Beasley v. Mitel of Dela- 
ware, 449 So.2d 365 (Fla. 1st DCA 1984), 
a claim for death benefits under the Work- 
ers’ Compensation Act, the §316.1934 
blood alcohol test was taken by a funeral 
home director instead of a person author- 
ized to administer the test under the 
statute. Further, the plaintiff made no 
showing that chemical analysis of the 
blood was performed in substantial com- 
pliance with the methods approved by the 
DHRS or by an individual possessing a 
permit issued by DHRS for the purpose 
of analyzing blood alcohol samples. The 
appellate court held that the blood alcohol 
test result was not admissible.15 

Recently, some criminal courts have 
taken a less restrictive position than previ- 
ously held concerning the facts necessary 
to show substantial compliance with the 
DHRS rules. In State v. Quartataro, 522 
So.2d 42, 44 (Fla. 2d DCA 1988), a 
criminal prosecution for DUI manslaugh- 
ter, the blood alcohol sample was 
withdrawn by a person who was not 
qualified under §316.1934. Construing the 
statute literally, the trial court suppressed 
the results of the blood alcohol test. Rely- 
ing on State v. Strong, 504 So.2d 758, 760 
(Fla. 1987),!6 the Second District reversed, 
holding that if the blood alcohol sample is 
taken by a medically qualified person, and 
is shown to have been taken in a medically- 
approved manner, the test result should be 
admitted into evidence.!7 

The Johnson, Quartataro, and Strong 
decisions reflect a policy of admitting 
blood alcohol test results into evidence if 
moving counsel can establish the scientific 
reliability of the testing methods and the 
procedures used in handling the blood 
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sample. Therefore, counsel who is unable 
to demonstrate substantial compliance 
with the DHRS regulations may neverthe- 
less gain admissibility of the test by dem- 
onstrating that the procedures involved in 
the withdrawal, analysis, and handling of 
the blood sample were scientifically reli- 
able. 


Medical Blood 
Alcohol Tests 

A somewhat different factual predicate 
must be established when counsel seeks 
to introduce the result of a blood alcohol 
test taken for the purpose of medical 
treatment. The cases which have been 
reported to date do not require moving 
counsel to demonstrate substantial compli- 
ance with DHRS regulations. Instead, coun- 
sel is required to demonstrate factors 
ensuring the “‘trustworthiness”’ of the test. 
If such a showing is made, an otherwise 
relevant test result is admissible as a 
business record under §90.803(6) of the 
Florida Rules of Evidence. 

The issue of whether DHRS guidelines 
apply to a blood alcohol test which is 
taken for the purpose of medical treatment 
in a civil case involving personal injury 
was addressed by the Fifth District Court 
of Appeal in Grant v. Brown, 429 So.2d 
1229 (Fla. 5th DCA), cert. denied., 438 
So.2d 1229 (Fla. 1983). Grant involved a 
claim for personal injuries arising out of 
an automobile accident. The trial court 
admitted the blood alcohol test result into 
evidence as a “‘business record”’ without 
requiring the moving party to establish 
substantial compliance with the DHRS 
rules. The appellate court affirmed the 
ruling, stating that the business records 
exception to the rule against hearsay con- 
tinued unaffected by the Florida implied 
consent laws in personal injury cases.!8 

In light of the Grant decision, counsel 

should closely consult §803(6)(a) of the 
Florida Rules of Evidence, which in rele- 
vant part states: 
[A] memorandum, report, record, or data com- 
pilation, in any form, of acts, events, conditions, 
opinion, or diagnosis, made at or near the time 
by, or from information transmitted by, a 
person with knowledge, if kept in the course of 
a regularly conducted business activity and if it 
was the regular practice of that business activity 
to make such memorandum, report, record, or 
data compilation, all as shown by the testimony 
of the custodian or other qualified witness, 
unless the sources of information or other 
circumstances show lack of trustworthiness (em- 
phasis added). 

Counsel must focus heavily on the 
“trustworthiness” requirement. To dem- 
onstrate that the blood test was conducted 
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in a trustworthy manner, counsel should 
establish the traditional predicate for intro- 
ducing a scientific test into evidence. This 
predicate requires a showing that the test 
was scientific, reliable, and performed by 
qualified technicians with proper equip- 
ment. Additionally, the test result must be 
interpreted by an expert.!9 

In anticipation of an objection to the 
“trustworthiness” of a medical blood test, 
moving counsel should thoroughly investi- 
gate the procedures used by the treatment 
facility in the withdrawal, handling, and 
analysis of the blood sample. In the inves- 
tigation process, counsel should carefully 
consider the following: 

1) Whether the blood sample was 
timely taken; 

2) Whether the administering party was 
a physician, registered nurse, or medical 
technologist; 

3) Whether all the instruments used in 
the withdrawal and analysis of the blood 
were properly sterilized; 

4) Whether the blood was properly 
preserved; 

5) Whether a labeling process was used 
by the hospital to ensure the identity of the 
blood sample; 


6) Whether the blood sample was trans- 
ported, and the methods used in transpor- 
tation; and 

7) Whether the persons who actually 
conducted or supervised the tests were 
qualified.2° 

After carefully assessing the trustworthi- 
ness of the test, proffering counsel should 
retain a qualified expert witness to inter- 
pret the meaning of the test result. Unlike 
a blood test taken under the implied con- 
sent laws, counsel who successfully gains 
admission of a medical blood alcohol test 
into evidence is not entitled to a jury 
instruction on the impairment levels con- 
tained in §316.1934.2! Without the benefit 
of this instruction, the role of the expert 
in interpreting the meaning of the medical 
blood alcohol test result is critical. 


Conclusion 

Trial counsel should determine at the 
outset of a case involving a blood alcohol 
test whether the test was taken pursuant 
to the Florida implied consent laws, or for 
the purpose of medical treatment. If the 
blood test was taken for the purpose of 
criminal or accident investigation, counsel 
should be prepared to demonstrate sub- 


stantial compliance with the authorizing 
Statute and the administrative rules prom- 
ulgated by the DHRS. 

In instances where the blood test was 
taken during the course of medical treat- 
ment, the test result is probably admissible 
as a business record. Counsel introducing 
such a test should be prepared to establish 
the authenticity and chain of custody of 
the hospital record. Additionally, the 
“trustworthiness” of the test should be 
demonstrated through evidence that it was 
performed in accordance with medically 
and scientifically-approved principles. 


1 Technically, the decision in Brackin v. 
Boles, 452 So.2d at 542 (Fla. 1984), held that 
the results of blood alcohol tests taken under the 
Florida implied consent laws were not privi- 
leged under Fia. Stat. §316.066 (1981). 

2 Fra. Stat. §316.1932-.1934 (1986). 

3 Section 316.1932(1)(a)2(c) states that a 
person’s refusal “‘to submit to a blood test upon 
the request of a law enforcement officer shall 
be admissible in evidence in a criminal proceed- 
ing.” To date, no Florida court has decided the 
issue of whether a driver’s refusal to take a 
blood alcohol test requested under §316.1932 
is admissible in civil trials. 

4 Fra. Stat. §316.1932(1)(c) (1986). 

5 Additionally, pursuant to §316.1933(1), 
the requesting officer must have probable cause 
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to believe that the driver of the vehicle is 
“under the influence of alcoholic beverages, 
any chemical substances, or any controlled 
substances. .. .”’ See Keeton v. State, 525 So.2d 
912, 914 (Fla. 2d D.C.A. 1988), review denied, 
534 So.2d 400 (Fla. 1988); White v. State, 492 
So.2d 1163, 1164 (Fla. 1st D.C.A. 1986); 
Dorman v. State, 492 So.2d 1160, 1162 (Fla. 
D.C.A. 1986); Cox v. State, 473 So.2d 778, 781 
(Fla. 2d D.C.A. 1985); Good v. State, 468 
So.2d 1082, 1083 (Fla. 3d D.C.A. 1985); 
Jackson v. State, 456 So.2d 916, 918 (Fla. ist 
D.C.A. 1984). 

Fra. Stat. §316.1933(2)(a) (1986). 

7 State v. Prues, 478 So.2d at 1197 (Fla. 4th 
D.C.A.). 

8 Roper v. State, 504 So.2d 1273, 1274 
(Fla. 1st D.C.A. 1986). 

9 Wilhelm v. State, 568 So.2d 1 (Fla. 
1990); Frazier v. State, 530 So.2d 986, 989 
(Fla. ist D.C.A. 1988); Hall v. State, 440 So.2d 


689, 690 (Fla. 1st D.C.A. 1983); State v. 
Bender, 382 So.2d 697, 699 (Fla. 1980). 

10 State v. Potter, 438 So.2d 1085, 1087 (Fla. 
2d D.C.A. 1983); Gilman v. State, 373 So.2d 
935, 937 (Fla. 2d D.C.A. 1979), cert. question 
answered, 390 So.2d 62 (Fla. 1980); State v. 
Willis, 359 So.2d 566, 568 (Fla. 2d D.C.A. 
1978). 

11 Fra. Apmin. Cope Rule 10D-42 et seq. 

12 Fra. Stat. §316.1932(1)(f)1 (1986); Fra. 
Stat. §316.1933(2)(b) (1986). 

13 Bender, 382 So.2d at 699. 

14 Johnson v. Florida Farm Bureau Casualty, 
542 So.2d at 370 (Fla. 3d D.C.A. 1988); see 
State v. Miller, 468 So.2d 1051, 1053 (Fla. 4th 
D.C.A. 1985), rev. denied, 479 So.2d 118 (Fla. 
1985). 

15 Beasley v. Mitel of Delaware, 449 So.2d 
at 367 (Fla. 1st D.C.A. 1984); see Gulley v. 
State, 501 So.2d 1388, 1390 (Fla. 4th D.C.A. 
1987); State v. Roose, 450 So.2d 861, 862 (Fla. 
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3d D.C.A. 1984), rev. denied, 451 So.2d 850 
(Fla. 1984); State v. Schmitz, 450 So.2d 1254, 
1255 (Fla. 3d D.C.A. 1984); Grala v. State, 414 
So.2d 621, 623 (Fla. 3d D.C.A. 1982). 

16 In State v. Quartataro, 522 So.2d 42, 44 
(Fla. 2d D.C.A. 1988), the court’s reliance on 
State v. Strong, 504 So.2d 758, 760 (Fla. 1987), 
is somewhat misplaced. In Strong the Third 
District Court of Appeal reversed the defen- 
dant’s conviction for manslaughter holding that 
the §316.1932(1)(f)(2) blood alcohol test was 
improperly admitted into evidence. The Florida 
Supreme Court reversed. The Strong court held 
that a showing of substantial compliance with 
DHRS regulations is not necessary if the defen- 
dant, or someone on his behalf, requests the 
taking of a blood alcohol test. The court rea- 
soned that a blood alcohol test performed at the 
request of the defendant did not implicate the 
implied consent laws and, therefore, was admis- 
sible upon a showing of test reliability. The 
Strong court, therefore, did not consider 
whether the blood alcohol test was performed 
in substantial compliance with the DHRS rules. 

17 Quartataro, 522 So.2d at 44. 

18 Grant v. Brown, 429 So.2d at 1232 (Fla. 
Sth D.C.A.) cert. denied, 438 So.2d 1229 (Fla. 
1983). 

19 State v. Walther, 519 So.2d 731, 733 (Fla. 
1st D.C.A. 1988); State v. Lendway, 519 So.2d 
725, 726 (Fla. 2d D.C.A. 1988); State v. Strong, 
504 So.2d 758, 760 (Fla. 1987); State v. 
Bender, 382 So.2d 697, 699 (Fla. 1980). 

20 Lessenhorn v. Norton, 153 N.W.2d 107, 
112 (Iowa 1967). 

21 Grant, 429 So.2d at 1232. 
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CRIMINAL LAW 


When the police realize that they lack a founded 
suspicion, they sometimes attempt to justify a 
stop on some obscure traffic violation. Kehoe 
v. State, 521 So.2d 1094, 1096 (Fla. 1988). 


ith that rather unstart- 
ling realization, the Flor- 
ida Supreme Court fi- 
nally altered the test in 
Florida for determining whether a traffic 
Stop is an unlawful pretext for an arrest or 
search. Prior to Kehoe, the test applied in 
most appellate courts in Florida, and else- 
where, was that so long as the police 
officer could lawfully stop or arrest the 
driver for the traffic infraction in question, 
however minor, the fact that the officer 
entertained an “‘ulterior motive” in effec- 
tuating the stop was irrelevant. See, e.g., 
State v. Ogburn, 483 So.2d 500 (Fla. 3d 
DCA 1986). Thus, the ‘‘could have”’ test 
reigned supreme. 

Kehoe, however, changed that. The 
court, in a unanimous decision authored 
by then-Chief Justice McDonald, observed 
that there are 


[S]ituations where the traffic violation is too 
minor to warrant detention absent some other 
motivation. 


Allowing the police to make unlimited stops 
based upon the faintest suspicion would open 
the door to serious constitutional violations. It 
is difficult to operate a vehicle without commit- 
ting some trivial violation. . . . 


This court, however, will not allow officers to 
get around the fourth amendment’s mandates 
by basing a detention upon a pure pretextual 
stop. The state must show that under the facts 
and circumstances a reasonable officer would 
have stopped the vehicle absent an additional 
invalid purpose. (Emphasis added.) 

521 So.2d at 1097. 

The court expressly rejected Ogburn’s 
“could have” test in favor of the 11th 
Circuit’s objective test, established in 
United States v. Smith, 799 F.2d 704 (11th 
Cir. 1986). The Kehoe court held that the 
“‘appropriate analysis is whether a reason- 


Pretext Traffic Stops 


The court will not 
allow officers to 
get around the 
fourth 
amendment’s 
mandate by basing 
a detention upon 
a pretextual stop 


by Mark King Leban 


able officer would have stopped the car 
absent an additional invalid purpose. The 
existence of a fourth amendment violation 
‘turns on an objective assessment of the 
officer’s actions in light of the facts and 
circumstances confronting him at the 
time, ”’ 521 So.2d at 1096, quoting Scott 
v. United States, 436 U.S. 128 (1978). 

Not surprisingly, Kehoe has spawned 
much fourth amendment litigation. This 
article will canvass the post-Kehoe law in 
Florida as well as some of the federal 
decisions. In addition, some practice point- 
ers will be discussed, with an analysis of 
some pretext indicators. 


The High Road 

Even before Kehoe, some Florida courts 
relied upon the ‘“‘would have”’ test in 
determining whether a traffic stop was a 
pretext. One such case is Porchay v. State, 
321 So.2d 439 (Fla. 1st DCA 1975), 
disapproved on other grounds, Ensor v. 
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State, (Fla. 1981).! In Porchay, police, 
suspicious of the defendant’s car, noticed 
that the vehicle had a bent license plate; 
the stop led to the discovery of marijuana 
and firearms. The First District held that 
although the police could have lawfully 
stopped the vehicle, in the words of the 
Kehoe court, ‘“‘because they would not 
ordinarily make the stop, the court held the 
stop to be improper.’ Kehoe at 1096. 

Kehoe also involved a bent license tag, 
and actually presents the classic pretext 
stop? since “‘it appears the police decided 
to stop Kehoe before noticing the bent 
tag,” and the uniformed officer who effec- 
tuated the stop ‘‘observed the tag violation 
although he later admitted that he stopped 
the vehicle primarily because instructed 
to.” Id. at 1095. As will be seen, Kehoe 
has produced interesting, if not varied, 
results. 

Thus, in Monroe v. State, 543 So.2d 298 

(Fla. Sth DCA 1989), an officer ‘‘on a 
special drug task force’”’ patrolling in an 
area “known for high crime and drug 
trafficking,” and “‘waiting for an opportu- 
nity to make a stop,” observed a bald tire 
on the defendant’s car and stopped him 
“to advise him of the traffic violation.” 
543 So.2d at 299. Finding a pretext under 
Kehoe, the Fifth District observed that the 
state failed to ‘“‘carry its burden of demon- 
strating that a reasonable officer on drug 
patrol would have made a traffic stop for 
a bald tire, absent another invalid pur- 
pases..." 
In Brooks v. State, 524 So.2d 1102 (Fla. 
3d DCA 1988), police in “‘an area of 
Miami known for drug trafficking,’ ob- 
served the defendant’s car driving from a 
suspected base house ‘“‘accelerate sud- 
denly, causing gravel to fly over the 
road,” and also causing the tires to make 
a “screeching” noise. They stopped the 
car for ‘‘an improper start.” The court 
held this to be a pretext stop. 

In Porcher v. State, 538 So.2d 1278 
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(Fla. 5th DCA 1989), a deputy sheriff 
“involved exclusively in drug investiga- 
tion”? stopped the defendant’s car on I-95 
for “following other traffic too closely.” 
538 So.2d at 1279. The court held that this 
was a pretextual stop and that the state 
failed to demonstrate that ‘‘a reasonable 
officer would have stopped the [defen- 
dant’s] vehicle.’ However, the same 
court, in Velez v. State, 554 So.2d 545 
(Fla. 5th DCA 1989), subsequently (and 
without citing to Porcher) upheld a traffic 
stop for the identical “following too 
closely”’ offense.? 

In C.V.H. v. State, 556 So.2d 1235 (Fla. 
3d DCA 1990), a police officer “‘assigned 
to a special investigation division (narcot- 
ics),’ observed that a piece of duct tape 
partially obscured one of the letters on the 
defendant’s license plate and stopped the 
car for the license plate infraction. The 
court held this to be a pretext stop. The 
same court in Whitfield v. State, 559 So.2d 
84 (Fla. 3d DCA 1990), found a pretext 
where the defendant made a right turn 
‘without giving a blinking light signal.” 

In Arnold v. State, 544 So.2d 294 (Fla. 
2d DCA 1989), an officer, suspecting the 
defendant of drug involvement, observed 
the defendant’s car “‘weave over the divid- 
ing line several times,’ and “‘suspected 
intoxication and decided to stop the car.” 
Notwithstanding the DUI suspicion, which 
might otherwise be utilized to justify a 
“‘weaving”’ stop, the Second District held 
that it was ‘“‘apparent that the officer used 
the crossing of the center line to justify the 
stop so he could search the car for drugs.” 
544 So.2d at 295. See also United States 
v. Smith, 799 F.2d 704 (11th Cir. 1986) 
(crossing the dividing line held a pretext); 
United States v. Laymon, 730 F.Supp. 332 
(D. Colo. 1990) (same). 

Finally, and perhaps most recently, in 
Smith v. State, 564 So.2d 503 (Fla. Sth 
DCA 1990), the court held that the defen- 
dant’s “rolling through [a] stop sign as 
[he] was making a right-hand turn,” was 
a pretext where the police officer ‘‘can- 
didly admitted that rolling through the 
stop sign ‘did not make a difference’ in 
regard to his decision to make the stop.” 
564 So.2d at 503. 


The Low Road 

Courts in several post-Kehoe cases have 
refused to find a pretext. Most can be 
explained, however, by testimony from the 
police officer that he ordinarily would 
make a stop for the particular infraction, 
or by the simple fact that the record 
revealed nothing whatsoever to indicate 


Judge Schwartz 
observed that the 
pretext “issue 
does not ever arise 
unless there is a 
suggested 
alternative reason 
for the stop. ...” 


an ulterior motive on the part of the 
stopping police officer. Thus, in State v. 
Fernandez, 526 So.2d 192 (Fla. 3d DCA 
1988), the stop for failing to have an 
operable tag lighi was held not to be a 
pretext where “‘there is not a shred of 
evidence that these officers had known 
Fernandez, had any suspicion concerning 
him or had any reason to do anything but 
to enforce the traffic laws of our state, 
something, with respect to the unlit tag 
violation, they had done on countless 
occasions before.’ 526 So.2d at 193. 
There was thus “no ground for the legal 
conclusion that the stop was a ‘pretextual’ 
one.” Judge Schwartz, writing for the 
Third District, observed that the pretext 
‘fissue does not ever arise unless there is 
a suggested alternative reason for the stop 
— usually related to the officer’s wish to 
apprehend the driver because of informa- 
tion or belief that he was guilty of some 
other offense.’ Id; accord, Andrews v. 
State, 540 So.2d 210 (Fla. 4th DCA 1989) 
(tag light not operational); see also Spann 
v. State, 512 So.2d 1106, 1107 (Fla. Sth 
DCA 1987) (pre-Kehoe stop for weaving 
by crossing the center line ‘‘at least three 
times”; court observed there was ‘‘no 
evidence in this record that the trooper 
suspected the defendant. . . of any crimi- 
nal activity.’’). 

In Charlton v. State, 550 So.2d 150 
(Fla. 3d DCA 19839), police officers knew 
that the defendant’s driver license had 
been suspended, and, notwithstanding po- 
lice suspicion of his involvement in a 
series of recent robberies, the court held 
that there was no pretext since police were 
“authorized to arrest’? the defendant for 
the driving without a license misde- 
meanor, committed in their presence. The 
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court held that there was “‘no need’’ to 
analyze whether the Kehoe standard had 
been met.* 

Easier cases finding no pretext are More- 
land v. State, 552 So.2d 937 (Fla. 2d DCA 
1989) (speeding 62 m.p.h. in a 55 m.p.h. 
zone and weaving); State v. Renda, 553 
So.2d 373 (Fla. 2d DCA 1989) (going 
through stop sign at five m.p.h.);> State v. 
Gibson, 560 So.2d 1370 (Fla. 5th DCA 
1990) (extremely loud muffler). 

In Velez v. State, 554 So.2d 545 (Fla. 
Sth DCA 1989), the defendant was 
stopped for ‘‘following too closely” 
where he was driving two car lengths 
behind another vehicle on I-95. However, 
the officer testified that he had stopped 
other cars for similar infractions. 

Finally, in Clemons v. State, 533 So.2d 
321, 322 (Fla. Sth DCA 1988), where the 
suppression hearing was held prior to 
Kehoe, the Fifth District remanded for a 
Kehoe hearing where the stop was for 
“impeding the flow of traffic,’ and the 
officer testified that this offense ‘“‘would 
ordinarily have resulted in a stop”’ but the 
trial judge applied the pre-Kehoe “‘could 
have” law in denying suppression. 


Federal Cases 

The federal circuits are at odds in decid- 
ing pretext issues. As already observed, 
the 11th Circuit is in accord with Kehoe 
(indeed Kehoe adopts the 11th Circuit’s 
test). See United States v. Smith, 799 F.2d 
704 (11th Cir. 1986) (crossing the center 
line). While that court has continued to 
apply the objective “‘would have”’ test, in 
United States v. Miller, 821 F.2d 546 (11th 
Cir. 1987), the court strayed. Thus, in 
United States v. Dunkley, 911 F.2d 522 
(11th Cir. 1990), the court found no pre- 
text where the officer stopped the 
defendant’s car “‘because he could not 
read the expiration date on the temporary 
tag taped to the rear window of the 
vehicle.” Ignoring Smith, the 11th Circuit 
appears to hold that so long as the police 
officer has probable cause to stop the car 
for the infraction, the stop will be deemed 
valid. The Dunkley court, without citing 
to Smith, appears to revert to the “‘could 
have’’ test. However, the unfavorable re- 
sult is more likely explained by the police 
officer’s testimony that “‘he stopped most 
vehicles he identified as having an unread- 
able expiration date on a temporary tag.” 
911 F.2d at 523. Moreover, the officer 
testified that whether he stops such a 
vehicle ‘‘depends on whether he is on 
another call at the time he detects the 
problem.” Jd. at 524. 
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Also adhering to the 11th Circuit’s 
“‘would have”’ test is the 10th Circuit. 
United States v. Guzman, 864 F.2d 1512 
(10th Cir. 1988) (violation of seat belt 
law).© However, the Fifth and Seventh 
circuits have adhered to the ‘‘could have”’ 
test. United States v. Causey, 834 F.2d 
1179 (Sth Cir. 1987) (en banc);” United 
States v. Rivera, 906 F.2d 319 (7th Cir. 
1990). 


Practice Pointers 

The cases finding no pretext actually 
serve as primers for making a record 
establishing an unlawful pretext under the 
Kehoe test. Thus, cases such as Fernan- 
dez, where there was simply no evidence 
of any ulterior motive on the part of the 
police, are instructive, for they teach the 
practitioner to develop record evidence of 
such improper motives. Thus, if it can be 
established that the officer in question has 
a history of applying a “drug courier 
profile” in effectuating stops (United 
States v. Smith, 799 F.2d 704 (11th Cir. 
1986); In re Forfeiture of $6,003, 505 
So.2d 668 (Fla. Sth DCA 1987) (Trooper 
Vogel)), any disavowal of an ulterior mo- 
tive will ring hollow. If the officer is 
patrolling the highway with a drug dog in 
his car, or is exclusively involved in drug 
investigations (Porcher v. State, 538 So.2d 
1278 (Fla. Sth DCA 1989); C.V.H. v. 
State, 556 So.2d 1235 (Fla. 3d DCA 
1990)), it will be difficult for the state to 
establish that there was no improper mo- 
tive. 

Similarly, where the stop occurs in a 
“drug area” it should not be difficult to 
argue that a bald tire (Monroe) or a quick 
start (Brooks) was not the sole motivation 
for the stop. Of course, if there is any 
evidence of a BOLO for the particular 
defendant based on suspected drug in- 
volvement (Arnold), an improper pretext 
will be much more apparent than other- 
wise. 

A record revealing that the police offi- 
cer observed the iraffic infraction, waited 
a substantial period of time in order to 
observe further, perhaps more egregious, 
infractions, or other suspicious circum- 
stances, will go a long way toward 
establishing an ulterior motive where one 
might otherwise not appear. See C.V.H. v. 
State at 1236 (officer admitted that he 
“could have pulled the Lincoln over for 
the traffic infraction when originally no- 
ticed but did not do so until his suspicions 
were aroused’’). 

It is also prudent to establish, when 
possible, that the officer issued no traffic 


ticket or citation for the purported infrac- 
tion. See Whitfield v. State; Smith v. State; 
and L.W. v. State, 538 So.2d 523 (Fla. 3d 
DCA 1989). L.W., while not a pretext case 
per se, involved a stop for an illegible 
expiration date on the temporary license 
tag; the court observed that ‘“‘no traffic 
citations were issued.” Id. at 524. In 
addition, where the purported stop is for 
weaving, thus providing a suspicion of 
driving under the influence, if no roadside 
tests or breath tests are sought by the 
police, the pretext will be more apparent. 
Arnold v. State, 544 So.2d 294 (Fla. 2d 
DCA 1989). 

There are several key evidentiary fac- 
tors that will generally govern whether a 
pretext has been established. As noted in 
the 11th Circuit’s most recent pretext case, 
United States v. Dunkley, 911 F.2d 522 
(11th Cir. 1990), the inability to read the 
expiration date on the temporary tag was 
held nonpretextual, but the court observed 
that the police officer testified that he 
stopped “‘most vehicles’? where he could 
not read the temporary tag and _ that 
‘‘whether he stops such a vehicle depends 
on whether he is on another call at the time 
he detects the problem.” 911 F.2d at 
523-4. In State v. Gibson, 560 So.2d 1370 
(Fla. Sth DCA 1990), the court, finding 
no pretext for a stop for a loud muffler, 
expressly pointed to the officer’s testi- 
mony that “‘it was the normal practice to 
stop vehicles with defective muffler sys- 
tems if traffic and priorities permitted. . . .” 


Id. at 1371. It is significant that the Gibson 
court made this observation: ““There was 
no evidence adduced by the defense to 
indicate that a reasonable officer would 
not stop a vehicle with a defective muffler 
where the circumstances permitted.’ Id. 
(Emphasis added.) Thus, the court ap- 
peared to place on the defendant the 
burden to establish that there was not a 
pretext; this seems unfair, since the burden 
is always on the state to justify a warrant- 
less search.8 Nevertheless, it would be 
prudent for the defense to develop evi- 
dence that a reasonable police officer 
would not stop a car for so minor a traffic 
infraction as failing to initiate a turn signal 
(Whitfield) or driving with a bent tag, as 
in Kehoe. 

Courts finding no pretext often predi- 
cate that finding upon testimony that the 
officer ‘‘had stopped other cars for a 
similar infraction,’ Velez v. State, 554 
So.2d 545 (Fla. 5th DCA 1989),9 and 
where officers “testified that they would 
issue citations for such violations,’ State 
v. Renda, 553 So.2d 373 (Fla. 2d DCA 
1989). 

Finally, it is well to recall Judge 
Schwartz’ warning that the pretext issue 
“does not ever arise unless there is a 
suggested alternative reason for the 
stop. . . .” State v. Fernandez, 526 So.2d 
192 (Fla. 3d DCA 1988). It is the duty of 
defense counsel to see that there is indeed 
such a “‘suggested alternative” and that 
there is record support to justify it. 
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Conclusion 

The pretext issues provide fertile fourth- 
amendment ground even in this age of 
diminishing constitutional protections in 
the wake of the war on drugs. Kehoe, a 
unanimous Florida Supreme Court deci- 
sion, sent a clear message that the court 
“will not allow officers to get around the 
fourth amendment’s mandate by basing a 
detention upon a pure pretextual stop.” It 
is the challenge and the duty of defense 
counsel to assure that the mandate of the 
court is carried out.!° 


1 Indeed, Porchay is the case upon which 
the court predicated its conflict jurisdiction in 
Kehoe. 

2 Another good classic pretext case is 
Wilhelm v. State, 515 So.2d 1343 (Fla. 2d 
D.C.A. 1987), decided prior to Kehoe. There, 
police, suspecting the defendant’s drug involve- 
ment, admitted that they “followed [him] for 
seven blocks hoping [he] would commit a 
traffic infraction so they could stop and ques- 
tion him.’ The police observed that one of 
defendant’s four tail-lights was inoperable and 
stopped his car. The applicable statute required 
“at least two tail-lamps” and, thus, police 
“could not” lawfully have stopped the car 
merely because one of four lights was inoper- 
able. The Second District held that “‘[a] minor 
traffic violation cannot be used as a pretext to 
stop a vehicle and to search it for evidence of 
violation of other laws.’ 515 So.2d at 1344. 
The court also observed that prior decisions 
finding no pretext involved infractions ‘‘of a 
nature for which any citizen would have been 
arrested.”’ Id. at 1345 (Emphasis added). Wil- 
helm contains a useful string citation of pretext 
cases. See id. at 1344-5. 

3 A possible rationale for this dichotomy 
of results within the Fifth District is explained 
infra. 

4 This result is troubling since, while it 
certainly is reasonable that any law enforcement 
officer ‘would’ arrest someone for driving 
with a suspended license, police in Charlton 
waited for the defendant to enter his car after 
observing him exiting a bar. Of course, it can 
be rationalized that the defendant had not 
committed any traffic offense until he entered 
his car and drove away with a suspended 
driver’s license. 

> Cf. Smith v. State, 564 So.2d 503 (Fla. 
Sth D.C.A. 1990), discussed above, where the 
defendant “‘rolled through a stop sign’’ while 
making a right-hand turn; the Fifth District 
found a pretext, no doubt predicated upon the 
police officer’s ‘‘candid”’ testimony that the 
defendant’s rolling through the stop sign ‘‘did 
not make a difference” because he had been 
advised by another officer that he had a drug 
case to make against a passenger in the car. 

© Florida lawyers David Finger and Howard 
Sohn were counsel to Mr. Guzman. 

7 Unfortunately, the Fifth Circuit chose to 
retreat from its long-held adherence to the better 
view. See Amador-Gonzalez v. United States, 
391 F.2d 308 (Sth Cir. 1968), overruled, United 
States v. Causey, 834 F.2d 1179 (Sth Cir. 1987) 
(en banc). For an excellent analysis of federal 
law on the subject, see United States v. Lay- 
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mon, 730 F.Supp. 332 (D. Colo. 1990) 
(crossing center line); see also United States v. 
Cartledge, 742 F.Supp. 291 (M.D.N.C. 1990) 
(violation of seat belt law). 

8 In State v. Gibson, 560 So.2d 1370, 1371 
(Fla. 5th D.C.A. 1990), the apparent shifting of 
the burden to the defense is at odds with 
Kehoe’s requirement that “‘[t]he state must 
show that under the facts and circumstances a 
reasonable officer would have stopped the vehi- 
cle absent an additional invalid purpose.” 521 
So.2d at 1097. See also Monroe v. State, 543 
So.2d 299 (Fla. Sth D.C.A. 1989) (state has 
burden). 

° The court in Velez v. State, 554 So.2d 
545, 547 (Fla. Sth D.C.A. 1989), utilized a 
dangerous rationale, namely, “‘the occasional 
stopping of a vehicle for a minor infraction 
occurs to ‘advertise’ law enforcement presence 
on our highways and roads, and promote safe 
driving.” 554 So.2d at 547. It would be well 
to argue that this thinking would apply to 
virtually any traffic stop, regardless of however 
blatant the pretext or lack of pretext. 

10 For further pretext information, see Hol- 
lander, Pretexts, THe CuHampion 27 (1990); 
Jonas, Pretext Searches and the Fourth Amend- 
ment: Unconstitutional Abuses of Power, 137 
U.Pa.Rev. 1791 (1989). 
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BUSINESS LAW 


The New Florida Not-for-Profit 


he new Florida Not-for-Profit 

Corporation Act will become 

effective on July 1, 1991.1 The 

statute represents the first com- 
prehensive codification of Florida law re- 
lating to corporations not for profit. It 
replaces the piecemeal approach of former 
Ch. 617 of the Florida Statutes and elimi- 
nates its reliance on incorporation by refer- 
ence of the nonconflicting provisions of 
Ch. 607 of the Florida Statutes (relating 
to business corporations).? 

The FNPCA, prepared by a subcommit- 
tee of the Corporations and Securities 
Committee of the Business Law Section 
of The Florida Bar and adopted by the 
1990 Florida Legislature, is intended to 
be a stand-alone code governing the gen- 
eral aspects of corporations not for profit. 
Provisions common to both business cor- 
porations and corporations not for profit 
have been borrowed from the Florida 
Business Corporation Act for the sake of 
uniformity,> but for ease of reference and 
to emphasize the independent character of 
the FNPCA, the common provisions (with 
the exception of director and officer in- 
demnification) are set out at length rather 
than merely incorporated by reference. 
While the FNPCA does contain a 
“‘bridge’’ making the nonconflicting pro- 
visions of the FBCA applicable to the 
FNPCA,’ the bridge was inserted during 
the legislative process as a safety net. It is 
contemplated that after the thorough re- 
view of the FNPCA, which will be made 
before the effective date, the bridge will 
be removed. 

This article, while not intended as 
a comprehensive treatise on the FNPCA, 
is designed to give an overview of the 
provisions which significantly alter pre- 
sent law relating to corporations not for 
profit. All lawyers who form and advise 
corporations not for profit are encouraged 
to read and study the FNPCA without 
delay. 


Corporation Act 


The FNPCA 


adopts the modern 
trend in 
corporation law by 
merely providing a 
general 
framework under 
which 
corporations not 
for profit may be 


formed 


by John Paul Parks 


Members’ Rights 

Existing Florida law regulating corpora- 
tions not for profit failed to recognize that 
there are many different types of corpora- 
tions not for profit. For example, members 
of corporations not for profit, unlike share- 
holders in a business corporation, often 
have no pecuniary interest in the corpora- 
tion. In some corporations (such as condo- 
minium homeowner associations and serv- 
ice clubs), members take an active role in 
the governance of the corporation. In oth- 
ers (such as hospitals, universities, and 
minor league baseball leagues), members 
are either nonexistent or take little or no 
active role in the management and control 
of the corporation. Given the usual lack 
of pecuniary interest, it is inappropriate to 
provide that members must have certain 
minimum rights in all cases and thus deny 
them the freedom to contract for the type 
of organization which best suits their 


needs. 

To give members that freedom, the 
FNPCA, following the example of the 
Georgia Nonprofit Corporation Code,> pro- 
vides that members have no voting or 
other rights except as provided in the 
articles of incorporation or bylaws.6 Mem- 
bers of corporations in existence on the 
effective date of the FNPCA (July 1, 
1991) continue to have the same voting 
and other rights as before that date until 
changed by amendment of the articles of 
incorporation or bylaws.’ In adopting such 
a flexible approach, the FNPCA rejects 
present Florida law which gives members 
certain minimum rights, such as the power 
to approve or disapprove amendments to 
the articles of incorporation® and the pro- 
visions of the 1986 Revised Model Non- 
profit Corporation Act promulgated by the 
American Bar Association which defines 
members as only those persons entitled to 
vote for directors but then gives members 
thus defined rights which cannot be re- 
moved either by the articles of incor- 
poration or the bylaws. 

The FNPCA adopts the modern trend 
in corporation law by merely providing a 
general framework under which corpora- 
tions not for profit may be formed. The 
regulation of particular activities for the 
protection of the public and the protection 
of members of certain types of corpora- 
tions are left to other statutes. The FNPCA 
expressly provides, moreover, that if spe- 
cial provisions are made, by law, for the 
organization of designated classes of cor- 
porations not for profit, such corporations 
shall be formed under such provisions and 
not under the FNPCA.9 

From the legal practitioner’s point of 
view, however, the freedom to craft the 
not-for-profit corporation according to the 
needs of the particular client carries certain 
risks. The incorporation of a corporation 
not for profit is not a fill-in-the-blank 
proposition. While the articles of incorpo- 
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ration need only set forth a) the corporate 
name; b) the address of the principal 
office, if known, and the mailing address 
of the corporation; c) the purpose or 
purposes for which the corporation is 
organized; d) a statement of the manner 
in which the directors are to be elected or 
appointed, or in lieu thereof, a statement 
that the method of election of directors is 
to be stated in the bylaws; e) the name of 
the registered agent and the street address 
of the registered office; and f) the name 
and address of each incorporator,!® the 
Statute is deceptively simple. The failure 
to include any specification of members’ 
tights, and the subsequent failure to set 
forth the rights of members in the bylaws, 
will result in members having no voting 
or other rights in the corporation and give 
the board of directors complete control.!! 
It should also be noted that an “all pur- 
poses clause”’ will not suffice,!2 but that 
should pose no particular hardship as cor- 
porations not for profit normally must be 
formed for certain narrow purposes in 
order to qualify for federal income tax 
exemption.!3 

Amendments to the articles of incorpo- 
ration must be approved by the board of 
directors and by the members having the 
right to vote on amendments to the articles 
of incorporation.'* The initial bylaws of 
the corporation must be adopted by the 
board of directors, and the power to alter, 
amend, or repeal the bylaws or adopt new 
bylaws shall be vested in the board of 
directors unless otherwise provided in the 
articles of incorporation or bylaws.!5 Ob- 
viously, the best way to safeguard mem- 
bers’ rights against subsequent modi- 
fication or repeal by the board of directors 
is to include them in the articles of incor- 
poration. 

In keeping with the FNPCA’s goal of 
flexibility in corporate structure, however, 
the articles of incorporation may contain a 
number of optional provisions. For exam- 
ple, members may be given cumulative 
voting rights.!© There may be classes of 
members having different rights or qualifi- 
cations.'7 Many times, national organiza- 
tions prohibit their subordinate units from 
incorporating out of fear that the creation 
of an independent entity under state law 
will result in a loss of control by the 
parent. In an effort to reduce that concern 
and allow subordinate units to obtain the 
advantages of incorporation, the FNPCA 
expressly permits the articles of incorpora- 
tion to contain a provision to the effect 
that the corporation will be subordinate to 
and subject to the authority of any head 
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or national association, lodge, order, bene- 
ficial association, fraternal or benefit soci- 
ety, foundation, federation, or other corpo- 
ration, society, organization, or association 
not for profit.18 

The frequency of all meetings of mem- 
bers, the time and manner of notice of 
meetings, the conduct and adjournment of 
such meetings, the determination of mem- 
bers entitled to notice or to vote at such 
meetings, and the number or voting power 
necessary to constitute a quorum, shall be 
determined by or in accordance with the 
articles of incorporation or bylaws.!9 The 
ability to establish low-quorum require- 
ments allows corporations not for profit 
to avoid the stalemate which often results 
when corporations have large but inactive 
memberships. Existing corporations desir- 
ing to reduce their quorum requirements 
as permitted by the FNPCA must take care 
that the old quorum requirement is met 
when voting on the change. 

Members having the right to vote may 
vote by written consent or by proxy in a 
manner analogous to shareholders in a 
business corporation.?° 

Under present law, not-for-profit corpo- 
rations may be organized on a stock ba- 
sis.21 Under the FNPCA, stock certificates 
issued pursuant to former law will consti- 
tute membership certificates,2” and mem- 
bers will retain all voting and other rights 
which they had immediately prior to the 
effective date of the FNPCA (July 1, 
1991).23 With respect to not-for-profit cor- 
porations formed on or after July 1, 1991, 
the rights of members will be determined 
exclusively by the articles of incorporation 
or bylaws,” and draftsmen will be able to 
accomplish essentially the same result with- 
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out resorting to the somewhat anomalous 
procedure of issuing stock to members of 
a not-for-profit corporation. 


Directors and Officers 

Each corporation not for profit must 
have a board of directors.25 As under 
current law, there must be no fewer than 
three directors.26 Directors must be natural 
persons who are 18 years of age or older 
but need not be residents of Florida or 
members of the corporation unless the 
articles of incorporation or the bylaws so 
require.2” Directors are elected or ap- 
pointed in the manner and for the term 
prescribed in the articles of incorporation 
or bylaws.?8 Staggered terms for directors 
are permitted,2? and procedures are estab- 
lished concerning the resignation, re- 
moval, and replacement of directors.3° 
Meetings of directors may take place 
either within or without the State of Flor- 
ida.3! A majority of the number of direc- 
tors prescribed by the articles of in- 
corporation or bylaws ordinarily consti- 
tutes a quorum of the board of directors,32 
but the articles may fix a smaller quorum 
(not less than one-third),°3 and either the 
articles or the bylaws may prescribe a 
greater quorum requirement.** The board 
of directors may designate from among its 
members executive and other committees 
consisting of at least two members.35 
Subject to limitations set forth in the 
statute, the rights of such committees are 
determined by the resolution authorizing 
the formation of the committee.*° 

A not-for-profit corporation shall have 
the officers described in its articles of 
incorporation or bylaws,’ and officers 
shall be elected or appointed at such time 
and for such terms as set forth in the 
articles of incorporation or bylaws.38 The 
bylaws or the board of directors shall 
delegate to one of the officers the duty of 
preparing minutes for meetings of direc- 
tors and members and of authenticating 
corporate records.*? As the officers are not 
required to be given specific titles (e.g., 
president, secretary, and treasurer),*° cor- 
porations not for profit are free to use 
innovative names, such as ‘“‘fearless war- 
rior” or other honorific titles in lieu of the 
traditional designations. 

The FNPCA also prescribes general 
standards of conduct for directors,*! car- 
ries over the provisions of the FBCA on 
indemnification of directors and officers,42 
and retains current law granting immunity 
from civil liability in specified circum- 
stances to directors and officers of corpo- 
rations exempt from federal income taxa- 
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tion under §§501(c)(3), 501(c)(4), and 
501(c)(6) of the Internal Revenue Code of 
1986, as amended, as well as to directors 
and officers of agricultural or horticultural 
associations exempt from federal income 
taxation under §501(c)(5) of the IRC.%3 
The FNPCA also sets forth procedures to 
be followed by the corporation when ap- 
proving transactions involving potential 
director conflicts of interest.44 


Anti-Inurement Provisions 

As under current law, a not-for-profit 
corporation may not pay dividends, nor 
distribute any part of its income or profit, 
to its members, directors, or officers.45 
The corporation may, however, pay com- 
pensation in a reasonable amount to its 
members, directors, or officers for services 
rendered, may confer benefits upon its 
members in conformity with its purposes, 
and, upon dissolution or final liquidation, 
may make distributions to its members as 
permitted by law.*© Certain utilities are 
expressly permitted to make refunds to 
members, prior to dissolution or liquida- 
tion, to the extent necessary to preserve 
their tax-exempt status.47 

In an effort to strengthen the anti- 
inurement rules, the FNPCA, in a provi- 
sion derived from New York law,*8 ex- 
pressly prohibits not-for-profit corpora- 
tions from making loans to its directors, 
officers, or employees, except through the 
purchase of bonds, debentures, or similar 
obligations of the type customarily sold in 
public offerings, or through ordinary de- 
posit of funds in a bank.*? Loan guarantees 
are similarly prohibited.5° To the extent, 
however, that FNPCA prohibits loans to 
mere employees, however, it is more strin- 
gent than New York law*! and is exces- 
sive. Prohibiting loans to mere employees 
would jeopardize student loan programs 
at colleges and universities (where stu- 
dents often receive financial aid in ex- 
change for services rendered) and seri- 
ously impair employee assistance pro- 
grams at other institutions. Accordingly, 
the 1991 legislative session may see a 
proposal to conform the FNPCA’s restric- 
tion on loans to the provisions of New 
York law, which does not prohibit not-for- 
profit corporations from making loans to 
their mere employees.°2 Loans to directors 
and officers, which have always been 
regarded as bad practice and result in 
adverse consequences under the federal 
income tax laws if the corporation is a 
private foundation,>3 now will be ex- 
pressly prohibited as a matter of state law. 
Of course, the fact that a loan is prohibited 


does not relieve the borrower from his 
repayment obligation.*4 


Dissolution 

In a significant departure from existing 
law, the FNPCA makes possible the vol- 
untary dissolution of a not-for-profit cor- 
poration without judicial supervision.55 Un- 
der current law, a not-for-profit corpo- 
ration desiring to dissolve voluntarily must 
petition the circuit court of the county in 
which its principal office is located.5® 


Unfortunately, the current statute provides 
little procedural guidance and fails to 
recognize that requiring judicial supervi- 
sion in every case is an inefficient use of 
judicial resources. Under the FNPCA, a 
corporation desiring to dissolve must 
adopt a resolution to dissolve,57 which 
must be approved by the board of directors 
and by members having the right to vote 
on dissolution.58 At any time after the 
resolution to dissolve is adopted, the cor- 
poration may file articles of dissolution 
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with the Department of State.5? Upon such 
filing, the corporation is dissolved, subject 
to the right of the corporation, within 120 
days after filing the articles of dissolution 
and upon approval by the board of direc- 
tors and by the members entitled to vote, 
to revoke the dissolution. 

A dissolved corporation continues its 
corporate existence, but may not conduct 
its affairs except to the extent appropriate 
to wind up and liquidate its affairs.©! 

The FNPCA requires that a plan of 
distribution of assets be adopted and filed 
with the Department of State setting forth 
a plan for distribution of the assets of the 
dissolved corporation which is not incon- 
sistent with law, the articles of incorpora- 
tion, or the terms and conditions on which 
the assets are held (e.g., reverter clauses 
in deeds). The requirement for the plan 
of distribution of assets, taken from Geor- 
gia law,® is designed to ensure compli- 
ance with such provisions and to provide 
a public record of the disposition of assets. 

Voluntary dissolution may be continued 
under judicial supervision at the request 
of the corporation. 

The statute provides for administrative 
dissolution of the corporation by the De- 
partment of State upon substantially the 
same grounds specified in current law, 
such as failure to file an annual report,®© 
failure to pay the annual report filing fee, 
failure to maintain a registered agent or 
registered office for 30 days or more or to 
notify the Department of State of a change 
in either within 30 days,’ failure to an- 
swer truthfully and fully interrogatories 
propounded by the Department of State,®8 
and expiration of the corporation’s period 
of duration.© In addition, the Department 
of Legal Affairs is authorized to com- 
mence actions or special proceedings to 
annul or dissolve a corporation for any 
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other cause permitted by law,”° such as 
using the corporation as a cover to evade 
any of the laws against crime or for 
purposes inconsistent with its articles of 
incorporation.7! 

A not-for-profit corporation is subject 
to judicial dissolution in proceedings 
brought by the Department of Legal Af- 
fairs, a member, or a creditor upon the 
grounds specified in the statute,’? and in 
connection therewith, the court may ap- 
point receivers and custodians to take 
charge of the corporation’s property.7> 


Foreign Corporations 

The FNPCA includes detailed provi- 
sions describing how foreign not-for-profit 
corporations may become qualified to con- 
duct their affairs in Florida as well as a 
nonexclusive list of activities which do not 
constitute ‘“‘conducting affairs’ in the 
state.”4 The foreign corporation must sub- 
mit an application for certificate of author- 
ity on forms prescribed and furnished by 
the Department of State,”5 together with a 
current certificate of existence.” Once a 
certificate of authority is granted, the for- 
eign corporation must obtain an amended 
certificate of authority whenever it 
changes its corporate name, the period of 
its duration, or the purpose or purposes 
which it intends to pursue in Florida.”7 


Pre-1959 Corporations 

FNPCA requires that any pre-Septem- 
ber 1, 1959, corporation which has a 
charter approved by a circuit judge or 
granted by the legislature, and which has 
not reincorporated as permitted by law, 
must file with the Department of State, not 
later than July 1, 1992, a copy of its 
charter and all amendments, certified by 
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the clerk of the circuit court of the county 
wherein recorded, as to charters and amend- 
ments granted by circuit judges, and by the 
Department of State, as to legislative char- 
ters,”8 and furthers provides that the corpo- 
ration thereafter shall be subject to the 
registered agent, registered office, and an- 
nual report filing requirements.”? If the 
pre-September 1, 1959, corporation fails 
to do so it will be dissolved as of July 2, 
1992.89 Any corporation thus dissolved 
shall be reinstated upon application and 
upon making the required filings and pay- 
ment of all fees which would have been 
incurred (computed at rates prevailing at 
the time of reinstatement) had filing oc- 
curred at the proper time.®! Such reinstate- 
ment terminates any personal liability of 
directors, officers, or agents of the corpo- 
ration incurred during the period between 
dissolution and reinstatement.®? Upon rein- 
statement, the corporate existence shall be 
deemed to have continued without inter- 
tuption from the date of dissolution.®3 

Practitioners who represent pre-Septem- 
ber 1, 1959, corporations should encour- 
age such corporations to reincorporate 
prior to July 1, 1992, to avoid potentially 
adverse results under the FNPCA. 


Existing Corporations 
Corporations not for profit existing on 
the effective date of the FNPCA (July 1, 
1991) are not required to amend their 
articles of incorporation or bylaws in order 
to comply with the new statute. Existing 
corporations should take care in amending 
their articles of incorporation and bylaws 
to avoid any inadvertent adverse effect on 
members’ rights. Of course, existing cor- 
porations may wish to amend their articles 
of incorporation or bylaws to take advan- 
tage of new provisions, such as the ability 
to have a low-quorum requirement. For- 
eign corporations not for profit authorized 
to conduct their affairs in Florida under 
current law are not required to obtain a 
new certificate of authority merely on 
account of the enactment of the FNPCA.84 


Conclusion 

The FNPCA was given a delayed effec- 
tive date so that members of The Florida 
Bar would have a reasonable opportunity 
to become familiar with its provisions and 
so that the Florida Legislature would have 
a chance to correct any inadvertent errors. 
Although the substance of the law is not 
likely to be altered, certain technical and 
other corrections are likely. Be that as it 
may, the FNPCA gives Florida, for the 
first time, a coordinated statutory frame- 
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work for not-for-profit corporations which 
will modernize the law and which will 
facilitate rather than hinder the formation 
and operation of corporations not for 
profit. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Breach of a Real Estate Broker’s 
Duty to a Buyer 


ost real estate brokers are 
conscientious. However, 
for those brokers that are 
not, misrepresentation has 
become one of the leading sources of 
liability. According to a study published 
in 1988 by the National Association of 
Realtors, over 56 percent of reported real 
estate claims are for misrepresentation.! 
Misrepresentation can be intentional, 
negligent, or innocent. Therefore, when a 
buyer seeks redress against a real estate 
broker for failing to disclose a material 
defect in the purchased property, there are 
five theories that the buyer’s attorney 
should consider. These are: 1) Breach of 
fiduciary duty; 2) fraud; 3) negligent mis- 
representation; 4) innocent misrepresenta- 
tion; and 5) breach of a state’s unfair and 
deceptive trade practices statute. 


Breach of Fiduciary Duty 
According to the breach of fiduciary 
duty theory, a real estate broker is a 
professional and has a fiduciary duty to act 
with competence, honesty, and trustworthi- 
ness, not only to the seller, but also to the 
buyer.” Part of that fiduciary duty is to 
abide by the standards set forth in the 
Code of Ethics and Standards of Practice 
of the National Association of Realtors. 
Article 9 of that code provides that a 
Realtor “‘shall avoid exaggeration, misrep- 
resentation, or concealment of pertinent 
facts relating to the property or the trans- 
action.” Formerly, the code continued 
with, ‘‘He has an affirmative obligation to 
discover adverse factors that a reasonably 
competent and diligent investigation 
would disclose.” In Easton v. Strassbur- 
ger, 152 Cal. App. 3d 90, 199 Cal. Rptr. 
383 (Cal. Ct. App. 3d 1984), the court 
found a real estate broker liable for breach 
of his fiduciary duty because he did not 
conduct a reasonably competent and dili- 
gent investigation, in accordance with the 
code, to discover and disclose soil prob- 
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lems. The code was subsequently 
amended to provide that the broker shall 
“be obligated to discover adverse factors 
reasonably apparent to someone with ex- 
pertise in only those areas required by 
their real estate license authority.’ In 
addition to Florida and California, there 
are a number of states which have allowed 
a buyer to recover against a real estate 
broker for breach of his fiduciary duty. 
These states include Idaho,? Iowa,* Louisi- 
ana,> Missouri,° New Mexico,’ Utah,’ and 
Washington.? 


Fraud 


The second theory is fraud. In Florida, 
the law on fraud initially was that a buyer 
was entitled to rely upon the statements 
of the seller or his agent, and the seller 
could not raise the negligence of the buyer 
in failing to investigate as a defense. The 
court in Wheeler v. Baars, 33 Fla. 696, 15 
So. 584 (1894), stated: 
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There may be good, prudential reasons why, 
when I am selling you a piece of land, or a 
mortgage, you should not rely upon my state- 
ment of the facts of the title, but if I have made 
that statement for the fraudulent purpose of 
inducing you to purchase, and you have in good 
faith made the purchase in reliance upon its 
truth, instead of making the examination for 
yourself, it does not lie with me to say to you: 
“It is true that I lied to you, and for the purpose 
of defrauding you, but you were guilty of 
negligence —of want, of ordinary care—in be- 
lieving that I told the truth; and, because you 
trusted to my word, when you ought to have 
suspected me of falsehood, I am entitled to the 
fruits of my falsehood and cunning, and you are 
without remedy.” 


In one line of cases, this remained the 
law of Florida.!1 However, there also 
evolved a deviate line of cases which held 
the other way and allowed the negligence 
of the buyer, in failing to investigate, to 
be raised as a defense to the fraud of the 
seller. These cases usually dealt with pub- 
lic records or business records that were 
easily available to the buyer for review.!2 

In 1979, the Second District Court of 
Appeal recognized that these two conflict- 
ing lines of authority existed, and it chose 
to follow the original line that holds that 
negligence in trusting in a misrepresenta- 
tion will not excuse fraud.!> In doing so, 
the appellate court quoted the following 
from Williston on Contracts: 

The growing trend and tendency of the courts 
will continue to move toward the doctrine that 
negligence in trusting in misrepresentation will 
not excuse positive willful fraud or deprive the 
defrauded person of his remedy. Especially 
where there is a relation of natural trust and 
confidence, although not strictly a fiduciary 
relation, the failure of the defrauded party to 
exercise ordinary prudence or vigilance will not 
deprive him of redress. '4 

In 1980, in a case involving a real estate 
sale, the Florida Supreme Court recog- 
nized that there had been two conflicting 
lines of authority regarding misrepresenta- 
tions and the defense of negligent failure 
to investigate. Besett v. Basnett, 389 So.2d 
995 (Fla. 1980). The Besett court upheld 
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Upledger v. Vilanor, Inc., 369 So.2d 427 
(Fla. 2d DCA 1979), and receded from the 
decision in Potakar v. Hurtak, 82 So.2d 
502 (Fla. 1955).'5 In so holding, the 
Florida Supreme Court quoted with ap- 
proval §540 of Restatement (Second) of 
Torts (1976), including sub-paragraph 
“b” dealing with public records, which 
states in part: ““The recipient of a fraudu- 
lent misrepresentation of fact is justified 
in relying upon its truth, although he might 
have ascertained the falsity of the repre- 
sentation had he made an investigation.’’!© 

The Besett court went on to say: 

A person guilty of fraud should not be 
permitted to use the law as his shield. Nor 
should the law encourage negligence. However, 
when the choice is between the two— fraud and 
negligence— negligence is less objectionable 
than fraud. Though one should not be inatten- 
tive to one’s business affairs, the law should 
not permit an inattentive person to suffer loss 
at the hands of a misrepresenter. As the Michi- 
gan Supreme Court said many years ago: 

“There may be good, prudential reasons 
why, when I am selling you a piece of land, or 
a mortgage, you should not rely upon my 
statement of the facts of the title, but if I have 
made that statement for the fraudulent purpose 
of inducing you to purchase in reliance upon its 
truth, instead of making the examination for 
yourself, it does not lie with me to say to you, 
‘It is true that I lied to you, and for the purpose 
of defrauding you, but you were guilty of 
negligence, of want of ordinary care, in believ- 
ing that I told the truth; and because you trusted 
to my word, when you ought to have suspected 
me of falsehood, I am entitled to the fruits of 
my falsehood and cunning, and you are without 
a remedy’ ” [quoting Bristol v. Braidwood, 28 
Mich. 191, 196 (1873)].'7 


So now, the law in Florida is back to 
what it originally was 90 years ago. Other 
States that have allowed recovery against 
a real estate broker for fraud include: 
Arizona,!® California,!? Colorado,2° Con- 
necticut,2! Illinois,22, Kansas,23 Minne- 
sota,24 Nebraska,25 North Dakota,76 
Ohio,?” Oregon,?® South Carolina,?9 and 
West Virginia.*9 


Negligent Misrepresentation 

With regard to the third theory of liabil- 
ity, negligent misrepresentation, the Re- 
statement (Second) of Torts §552 provides 
in part: 

(1) One who, in the course of his business, 
profession or employment, or in any other 
transaction in which he has a pecuniary interest, 
supplies false information for the guidance of 
others in their business transactions, is subject 
to liability for pecuniary loss caused to them 
by their justifiable reliance upon the informa- 
tion, if he fails to exercise reasonable care or 
competence in obtaining or communicating the 
information. 


Florida courts have adopted §552 as a 
cause of action.3! Although no Florida 
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appellate court has ever addressed whether 
negligent misrepresentation may be ap- 
plied to real estate brokers, this cause of 
action, allowing a buyer to sue the real 
estate broker, has been adopted by several 
states: Alaska,32 Colorado,33 Connecti- 
cut,34 District of Columbia,2> Hawaii,>° 
Illinois,3” lowa,>8 Louisiana,2? Montana,*° 
New Mexico,4! Tennessee,42 Vermont,*3 
and Wisconsin.“ 


Innocent Misrepresentation 

The fourth theory of recovery by a 
buyer against a broker is innocent misrep- 
resentation. The Restatement (Second) of 
Torts §552C states in part: 

(1) One who, in a sale, rental or exchange 
transaction with another, makes a misrepresen- 
tation of a material fact for the purpose of 
inducing the other to act or to refrain from 
acting in reliance upon it, is subject to liability 
to the other for pecuniary loss caused to him 
by his justifiable reliance upon the misrepresen- 
tation, even though it is not made fraudulently 
or negligently. 

Basically this Restatement provides a 
cause of action by a buyer against a 
seller’s real estate broker in strict liability 
regardless of the intent or negligence of 
any misrepresentation. To date, no Florida 
appellate court has embraced this cause of 
action; but it has been adopted by 
Alaska,*5 Connecticut,*© and Wisconsin.47 


Unfair and Deceptive 
Trade Practice 

The fifth potential cause of action is 
breach of consumer protection of a state’s 
unfair and deceptive trade practice statute. 
Most states, including Florida,*® have a 
Statutory provision providing for con- 
sumer protection or prohibiting unfair and 
deceptive trade practices. A number of 
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other states have allowed a buyer to sue a 
real estate broker for the breach of such a 
statute. These states include: Illinois,*9 
Maine,>° New Jersey,5! North Carolina,52 
Oregon,°> Texas,54 and Washington. 
However, to date, Florida has not allowed 
a cause of action arising from a real estate 
transaction to be brought under Ch. 
501.56 

At present, Florida’s courts have ap- 
proved recovery by a buyer against a real 
estate broker for either breach of fiduciary 
duty or fraud. Florida’s courts have not 
allowed a buyer to sue a real estate broker 
for breach of its unfair and deceptive trade 
practices act. Nor have Florida’s courts 
addressed whether a real estate broker may 
be liable for negligent misrepresentation 
or for innocent misrepresentation. How- 
ever, the time is ripe for Florida courts to 
address these issues and to provide addi- 
tional protection for the unwary buyer. 
Such action would help weed out those 
few brokers who do not live up to the 
standards of the majority of brokers, 
who have a reputation of honesty and 
integrity. 0 
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ADMINISTRATIVE LAW 


Agency Implementation of Delegated 
Authority: Toward Compliance with 


he Florida Constitution re- 
serves to the legislature alone 
the power to enact laws and 
prohibits other branches of 
state government from performing this 
function.'! Administrative agencies imple- 
ment laws and can be authorized to refine 
laws that do not comprehensively address 
a subject.? A law that delegates authority 
to an agency must contain “sufficient 
standards or guidelines to enable the 
agency and the courts to determine 
whether the agency is carrying out the 
legislature’s intent.’”’> Conversely, when 
an agency implements delegated authority, 
it may not act in a manner that enlarges, 
modifies, or contravenes the authority that 
the legislature delegated.* 

Florida’s Administrative Procedure 
Act® sets out the process the legislature 
intended agencies to follow for the im- 
plementation of delegated authority. The 
APA was designed to ensure legislative 
oversight and public notice and participa- 
tion in the administrative process through 
agencies’ adherence to the act’s rulemak- 
ing procedure and the requirement for 
indexing of orders. 

This article examines policy implemen- 
tation by agencies under the APA and 
discusses why the legislature favors rule- 
making as the primary means for policy 
implementation. Also discussed are lim- 
ited circumstances in which an agency 
may properly rely on policy not adopted 
by rulemaking (nonrule policy). Proposed 
amendments to the APA, designed to en- 
courage rulemaking, identify permissible 
circumstances for use of nonrule policy, 
and provide an adequate system for the 
indexing of the agency orders presented. 


Agency Implementation of 
Delegated Authority Under APA 
Under the APA, agency action occurs 
through rulemaking and issuing orders. 
The specific procedures required for each 
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type of agency action are designed to 
facilitate legislative oversight and provide 
for public notice and participation in the 
implementation of delegated authority.® 
Rules are defined as: 

[E]ach agency statement of general applicability 
that implements, interprets, or prescribes law 
or policy or describes the organization, proce- 
dure or practice requirements of an agency and 
includes any form which imposes any require- 
ment or solicits any information not specifically 
required by statute or by an existing rule. The 
term also includes the amendment or repeal of 
a rule.” 


An agency must give notice of each rule 
proposed for adoption. Any person af- 
fected by a proposed rule may present 
evidence and argument to the agency on 
the issues under consideration.? An agency 
may hold a public hearing prior to adop- 
tion of a proposed rule and, if requested 
by any affected person, an agency must 
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hold a public hearing.!° Before a proposed 
tule is adopted, any substantially-affected 
person may challenge the validity of the 
rule.!1 An agency must submit each pro- 
posed rule to the legislature’s Administra- 
tive Procedures Committee prior to adop- 
tion of the rule.!2 That committee reviews 
each proposed rule for statutory authority 
and compliance with the procedural re- 
quirements of the APA.!> After a rule is 
adopted, any person substantially affected 
by the rule may challenge the validity of 
the rule.!4 Most agencies are required 
to compile adopted rules in a published 
volume: The Florida Administrative 
Code.!5 

An order is a final agency decision 
which does not have the effect of a rule 
and which is not exempted from the 
definition of a rule, whether affirmative, 
negative, injunctive, or declaratory in 
form.'® Agency determinations that affect 
the substantial interests of a person must 
be made in accordance with designated 
procedures.!17 Orders result when an 
agency determines substantial interests 
and often these orders embody nonrule 
policies. 

Initially, the APA required that all 
agency orders, issued or adopted after 
January 1, 1975, be included in a current 
subject-matter index and available for pub- 
lic inspection and copying at no more than 
cost.18 In 1979, the legislature provided 
that an agency may comply with the 
indexing requirement by designating an 
official reporter to publish and index by 
subject matter each agency order issued 
after a ‘proceeding which affects substan- 
tial interests.”’!9 

The terms of the APA sufficiently pro- 
vide for the legislative objectives of over- 
sight and public notice and participation 
in the implementation of delegated author- 
ity. Agency policies of general ap- 
plicability are defined as rules and must 
be adopted through the rulemaking proce- 
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dure. Rulemaking provides for legislative 
review and public notice and participation. 
Agency orders, including those that con- 
tain nonrule policies, are required to be 
indexed and available to the public and the 
legislature. 

As a practical matter, the promise of the 
APA with regard to rulemaking remains 
largely unfulfilled. The First District Court 
of Appeal in McDonald v. Department of 
Banking and Finance, 346 So.2d 569 (Fla. 
1st DCA 1977), determined that ‘‘incipi- 
ent policy”’ was not of general applicabil- 
ity and could be implemented by agencies 
on an ad hoc basis. Subsequent decisions 
have interpreted general applicability res- 
trictively2° and viewed the judicially- 
created exception provided for “‘incipient 
policy” expansively.2! Currently, agencies 
exercise broad discretion when selecting 
between rulemaking and nonrule policy as 
a means for the implementation of dele- 
gated authority.22 

The McDonald decision and its progeny 
permit agencies to implement nonrule poli- 
cies of general applicability on an ad hoc 
basis. Because agency orders may be the 
only source for identification of agency 
nonrule policy, a meaningful system for 
the indexing of orders is necessary. How- 
ever, a recent study by the Senate Com- 
mittee on Governmental Operations con- 
cluded that: 


The public is not being served. . . by the law, 
practices and procedures for indexing of orders 
and making orders available. While some agen- 
cies are generally in compliance with the re- 
quirements of the law, the practices and proce- 
dures of a significant number of agencies fail 
to carry out the objectives or agency order 
requirements of the Administrative Procedure 
Act.?3 


At present, many agencies neither sub- 
ject policies of general applicability to the 
rulemaking procedure, nor index orders 
that contain nonrule policies developed on 
an ad hoc basis in the manner required by 
law. 


Agency Implementation of 
Delegated Authority 

From a legislative perspective, rulemak- 
ing has significant advantages over non- 
tule policy as a means for the im- 
plementation of delegated authority.24 Rule- 
making provides for legislative review of 
an agency’s proposed exercise of dele- 
gated authority prior to agency action. 
There is no mechanism for prior legisla- 
tive review of nonrule policy applied on 
an ad hoc basis. Adopted rules are com- 
piled in the FAC and widely available for 
legislative review. Despite the statutory 
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requirement in existence since the APA 
was adopted, agency orders are not prop- 
erly indexed and available for review. 
Rulemaking promotes legislative over- 
sight; legislative oversight is diminished 
when an agency acts through nonrule 
policies. 

Rulemaking is superior to ad hoc appli- 
cation of nonrule policy as a means of 
providing for public notice and participa- 
tion in the administrative process.25> The 
rulemaking procedure requires public no- 
tice of proposed rules and provides for 
public participation in the rule adoption 
process. Adopted rules have prospective 
application, are compiled in the FAC, and 
are widely available to the public. The 
public can locate, understand, and struc- 
ture behavior to comply with adopted 
tules. 


When an agency applies nonrule policy, 
public notice and participation are more 
limited than in rulemaking. Agency non- 
tule policy implemented on an ad hoc 
basis will apply retrospectively to the 
persons whose interests are determined. A 
person whose interests are determined by 
nonrule policy may not have prior notice 
of the policy, nor an opportunity to con- 
form behavior to the policy. Moreover, 
nonrule policy contained in orders may 
create precedent for subsequent agency 
action. The interests of a person who was 
not provided notice or an opportunity to 
participate in the development of an 
agency’s nonrule policy may be affected 
by the precedent created by an order.26 

Additionally, it may be more difficult 
to understand agency policy embodied in 
orders than policy adopted by rules. To 
determine agency policy from orders may 
require that a number of orders be consid- 
ered. Construing multiple orders to deter- 
mine agency policy may require skills that 
the lay public does not possess. Finally, 
agency orders are difficult to locate due to 
faulty agency indexing systems. 

While legislative policy favors rulemak- 
ing, the importance of allowing agencies 
flexibility to rely on nonrule policy under 
certain circumstances must not be over- 
looked. In some instances the implementa- 
tion of agency policy on an ad hoc basis 
is advantageous.2”?7 However, when an 
agency properly relies on nonrule policy, 
a meaningful system for the indexing of 
orders that contain the policy must be 
provided. 


Agency Implementation of 
Delegated Authority Reform 
The legislature considered proposals to 
encourage rulemaking and to provide for 
meaningful indexing of agency orders dur- 
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ing the 1990 regular legislative session. 
Senator Curt Kiser and the Senate Com- 
mittee on Governmental Operations ad- 
dressed the question of indexing of agency 
orders. The senate bill, CS/SB 2550,78 
refined the current law on indexing of 
agency orders in several respects. First, the 
bill specified those agency orders that 
must be included in a subject matter index 
available to the public. Those agency 
orders specified for subject matter index- 
ing included orders rendered after a pro- 
ceeding that determines substantial in- 
terests, orders of settlement in such pro- 
ceedings which contain a statement of 
agency policy of precedential value, de- 
claratory statements issued by an agency, 
and orders issued after validity challenges 
to proposed or adopted rules. The bill 
maintained the current requirement that all 
agency orders be available for public in- 
spection and copying. By specifying 
which orders must be included in subject 
matter indices, the bill was intended to 
make the task of indexing agency orders 
administratively manageable. 

The bill provided the Department of 
State with responsibility for oversight and 
coordination of agency indexing and avail- 
ability of orders. Agencies were required 
to submit proposals for the indexing and 
availability of orders to the department for 
approval. Agencies were to adopt propos- 
als approved by the department as rules. 
The bill allowed agencies to adopt rules 
that exempted certain types or categories 
of agency orders from the indexing re- 
quirement. Further, agencies were required 
to adopt rules which specified the location 
of indices and orders, the procedure for 
inspecting and copying indices and orders, 
any system maintained by the agency for 
searching and locating orders, and any 
means for obtaining assistance and infor- 
mation pertaining to orders. By specifying 
which agency orders must be indexed and 
providing for oversight and coordination 
of the indexing and availability of agency 
orders through the Department of State, 
the senate proposal could have dramati- 
cally improved systems for the indexing 
and availability of orders presently used 
by agencies. 

The House Committee on Governmen- 
tal Operations introduced legislation de- 
signed to encourage agency rulemaking. 
The house bill, CS/HB 2539,2? was novel 
in several respects. First, the bill expressed 
legislative policy favoring rulemaking. A 
legislative standard was provided for de- 
termining when agency policies must be 
adopted through the rulemaking proce- 


From a legislative 
perspective, 
rulemaking has 
significant 
advantages over 
nonrule policy 


dure. The standard employed was derived 
from a provision contained in the 1981 
Model State Administrative Procedure 
Act.39 Under the bill, agencies were re- 
quired to adopt those policies within the 
statutory definition of the term “rule” 
through the rulemaking procedure as soon 
as feasible and with as much detail and 
specificity as practicable. The intent of this 
requirement was to move agencies toward 
adoption of policies of general applicabil- 
ity through rulemaking. 

The bill provided remedies for viola- 
tions of the rulemaking standard. Under 
the bill, a person whose substantial inter- 
ests were materially affected by an agency 
policy not adopted through rulemaking 
could challenge the policy in a substantial 
interest proceeding. If the person success- 
fully demonstrated that it was both feasi- 
ble and practicable for the agency to have 
adopted the policy by rulemaking at the 
time the agency relied on the policy in 
support of its action, the policy could be 
invalidated as applied to that person. As a 
safeguard, agency policies found in viola- 
tion of the statutory standard for rulemak- 
ing would not be invalidated if a signifi- 
cant public harm or unfair prejudice to 
another party to the proceeding would 
result. These provisions were designed to 
provide relief to an aggrieved person while 
assuring that unintended harm to the pub- 
lic or another person would not result from 
invalidation of an agency policy. 

When an agency policy was found in 
violation of the standard for rulemaking, 
the bill also required an agency to institute 
a rulemaking proceeding to address the 
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substance of the policy. An agency or- 
dered to address the substance of a policy 
found in violation would retain flexibility 
regarding the policy ultimately adopted 
by rulemaking. This provision was de- 
signed to assure that an agency would take 
corrective action when a policy was found 
in violation of the rulemaking standard. 

Another important aspect of the bill was 
legislative recognition of agency implemen- 
tation of nonrule policy on an ad hoc basis. 
While rulemaking was required when fea- 
sible and with as much detail and precision 
as practicable, the bill provided many 
“‘safe harbors’’ for the implementation of 
agency nonrule policy on an ad hoc basis. 

A determination of the feasibility of 
rulemaking would consider whether an 
agency had sufficient opportunity to accu- 
mulate the knowledge and experience nec- 
essary to address subject matter through 
rulemaking. The feasibility of rulemaking 
might require consideration of the re- 
sources available to the agency and the 
manner in which these resources were 
marshalled to accomplish legislative direc- 
tives. Other considerations that pertained 
to the feasibility of rulemaking included 
whether an agency utilized the workshop 
process expeditiously and in good faith to 
accumulate information necessary to adopt 
rules and good faith efforts by the agency 
to adopt its policy through rulemaking. 

An agency would also be allowed to 
rely on nonrule policy if rulemaking were 
not practicable. The practicability of rule- 
making involved consideration of the 
amount of detail and precision which an 
agency could reasonably be expected to 
incorporate into rules. Again, considera- 
tion of the resources available to the 
agency and the manner in which these 
resources were marshalled to accomplish 
legislative directives might be required. 
Rulemaking would not be practicable if 
the issues which must be addressed were 
factually complex and the policy consid- 
erations of such narrow scope that resolu- 
tion outside a substantial interest proceed- 
ing based on the individual facts and 
circumstances presented would be unwar- 
ranted. 


Conclusion 

To accomplish the legislative objectives 
of oversight and public notice and partici- 
pation in the administrative process, it is 
necessary for agencies to follow the APA 
procedures for rulemaking and the index- 
ing orders. The legislative direction pro- 
vided by the proposals discussed in this 
article is needed to assure that agencies 
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adhere to legislative intent when imple- 
menting delegated authority. 
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YOUNG LAWYERS REPORT 


Reasonable Expectations 


any lawyers and law firms 

grew accustomed to great 

expectations in com- 

pensation during the last 
two decades. Legai observers forecast 
difficult financial times in the decade 
ahead.! 

Two factors drive most law firm reve- 
nues: hourly rates and hours worked. An 
increase in the hourly billing rate poten- 
tially generates additional revenue. Market 
limitations affect the ability to raise rates, 
and authors predict slower rate increases 
in the future.” 

There are alternatives to a_ straight 
hourly rate billing, including value billing 
and percentage fees. These have advan- 
tages and disadvantages, and have met 
client resistance.3 

The other factor that drives billings 
based on hourly work is the number of 
hours worked. The American Lawyer’s 
Steven Brill predicts that by the year 2,000 
not only will there be limits on hourly 
rates, but client limitations will force attor- 
neys to bill fewer hours. He predicts 
computer equipment will eliminate much 
attorney time traditionally spent in prepa- 
tation of cases, legal research, and even 
analysis.* 

The national average hours worked for 
both partners and associates increased in 
the last 10 years; associates reported an 
average of 1,696 hours in 1979,5 1,834 
hours in 1988,° while partners reported 
1,544 hours in 1979 and 1,731 hours in 
1988. 

Brill says that in firms that wish to be 
successful in the future, partners will work 
more hours than associates. He notes this 
is already the rule at today’s most success- 
ful firms.” Others note firm demands for 
increased billable partner hours.8 

There are limits on how many hours 
attorneys can work, especially if they are 
expected to manage, train, and market. 
Articles chronicle attorney burnout.? 


There are limits 
on how many 
hours attorneys 
can work, 
especially if 
they are 
expected to 
manage, train, 
and market 


The Rise and Fall of 
Associate Leveraging 

Traditionally, law firms have made 
money from leveraging on associates (and 
in some cases, junior partners or share- 
holders).!° 

Associate leveraging may become more 
limited. First, there will not be as much 
“‘associate-type work” in the future. The 
type of legal practice anticipated in future 
years (including less research),!! and cor- 
porations moving routine work in-house! 
will prevent law firms from leveraging. 
Firms will have to be more efficient in 
recalling prior legal work, because clients 
will not pay for repetitive research or 
work.!3 

Second, each associate that becomes a 
shareholder requires the hiring of more 
than one new associate just to maintain the 
same amount of leverage. Consider a firm 
with a one-partner to two-associate lever- 
age. Two associates have to be hired to 
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balance a new shareholder, and a third 
associate has to be hired to take the place 
of the associate who just became a share- 
holder.!4 

Thomas Gibbons, in his recent ABA 
Journal article, quotes a senior manager 
with Price Waterhouse as observing that 
eventually such leverage would collapse 
under its own weight.!5 

This suggests that if law firms wish to 
maintain traditional leverage in today’s 
shrinking legal market, they’ll promote 
fewer associates to partnership. This may 
portend the southward migration of the 
New York ‘“‘one-in-ten associates makes 
partner” mentality. Some firms have de- 
veloped an alternative. 


The Demise of “Up or Out” 

Many firms have recognized the trend 
of less leveraging and have created addi- 
tional partnership criteria. These may 
include an ability to generate clients or to 
contribute to management or training 
within the firm.’ Firms must tell their 
associates what the criteria are in any 
system.!7 

Some firms have separated the concepts 
of permanent employment and profit par- 
ticipation. They have eliminated the ‘“‘up 
or out” mentality. One finds senior attor- 
neys, staff attorneys, and contract counsel 
being hired or retained by firms.!® Regard- 
less of the labeling, these are all systems 
whereby attorneys are paid ‘“‘well’’ and 
are given better job security than an asso- 
ciate, but have no expectation of 
participation in the profits or management 
of the firm.!9 

Some firms have provisions that allow 
a nonparticipating attorney, or an associate 
on track for such a position, to move into 
the participating mode if certain criteria 
are met. 

Some criticize this as establishing a 
“caste system.’2° One could anticipate 
obvious resistance from some associates 
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to the adoption of such a plan. It may 
depend on the associate’s perspective. 
Those who will become partners under the 
new criteria may not become too upset, 
but will still be concerned until they know 
theyll make partner. 

Associates who were not going to be- 
come partners might prefer the opportu- 
nity to be nonparticipating ‘‘senior 
attorneys,’ rather than seeking employ- 
ment elsewhere. Firms that persist with 
“great expectations’? may feel they have 
no alternative but to further restrict part- 
nership entrance. There may be an alterna- 
tive, but there are also other problems. 


The Pressure Is On 

Associate salaries have increased dra- 
matically over the last 10 years. Still, 
associates may become unhappy early on 
because of the salary compression that has 
also occurred.?! 

Rising associate starting salaries have 
led partners to expect more hours and fee 
production. Even more significant, many 
partners expect new associates to perform 
much earlier, even though they may spend 
less time training them. Partners may 
perceive that their time, and their associ- 
ates’ time, is better spent in direct fee- 
generating efforts. 

This is shortsighted. Training associates 
to do quality work avoids malpractice and 
makes them quality partners. As quality 
partners they can attract more business and 
earn the firm more money. And, it’s the 
right thing to do. 

The increased demand for associate bil- 
lable hours conflicts with some young 
attorneys’ quality-of-life desires.22 Young 
attorneys may be required to make funda- 
mental career choices— would they rather 
practice at a slower pace knowing it will 
delay, and may preclude, entering the 
partnership ranks? 

These ‘‘associate”’ pressures intensify 
in the partner ranks. 


Life at the Top 

The firm’s internal structure and the 
number of attorneys participating in the 
profits affect the compensation of each 
participating partner or shareholder. But 
the size of the pie and the number of 
mouths to feed are only the beginning of 
dividing the pie. 

Compensation must reflect a balance of 
the firm’s objectives. Firm goals usually 
include rainmaking or marketing, fee pro- 
duction, and contributions to the firm 


through training or management. Empha- 
sizing any one of these to the detriment of 
others spells trouble for a law firm.?3 
Finley Kumble is cited as an example of 
too much emphasis on marketing or rain- 
making—the firm collapsed under the 
weight of compensation paid to rainmak- 
ers when there were insufficient fees 
generated.24 

One of a firm’s advantages is that 
different individuals have different 
strengths.2> The emphasis may also shift 
over time. For example, too much empha- 
sis on marketing could be detrimental for 
younger attorneys who should be learning 
the practice.”6 

Too much emphasis on financial mat- 
ters in general can harm a firm. Attorneys 
must not become ‘mindless client-time 
billers,’ but must be able to service their 
clients.?” If associates learn by observing 
that money is the only common basis or 
bond in a firm, they will have a low 
loyalty threshold and be more inclined to 
leave for a better offer.28 

The problems from such a perception 
extend to partners who do not feel that 
they are being compensated in accordance 
with the value of the contribution to the 
firm. Consider the following: 


It’s important that younger partners, the poten- 
tially ‘‘dominant’’ owners, can see room for 
growth unburdened by unrealistic expectations 
of older partners who might have, in effect, 
retired early but neglected to tell anyone.?? 


Authors note increased demands for 
partnership accountability.>° Joel Henning, 
in his regular publication on lawyer hiring 
and training, notes the trend, and that 
partners who fail to méet expectations are 
then affected in compensation review. He 
notes a conflict with partners who view 


this as a breach of loyalty. He poses the 
rhetorical question: ‘“‘But how long can 
partners finance a welfare system for their 
partners who have taken early retirement 
at full pay?”’3! 

Failing to address these concerns results 
in partner departures.32_ Undercompen- 
sated partners are susceptible to raiding 
by other firms.3 

Evaluating fee production presents the 
easiest aspect of partnership accountabil- 
ity. Quantifying marketing is more 
difficult, but can be done. 

Too much emphasis on money breeds 
other problems. Associates are discontent 
where there is a lack of meaningful train- 
ing or feedback.34 A partner’s contribu- 
tions to the firm through management or 
by such training are perhaps the most 
difficult to evaluate. Yet at least one 
survey has indicated that employees in 
general (not just lawyers) consider several 
factors, such as the type of work and 
training, to be more important than com- 
pensation.35 

Some recommend partner report cards 
or reviews by associates.>© Whether or not 
more formal methods of analyzing such 
efforts are adopted, firms must emphasize 
training and other contributions to the 
work environment that encourage quali- 
fied associates to remain. Continually 
hiring new replacement associates at to- 
day’s prices and recommencing the 
learning curve can significantly affect share- 
holder income. 

Associates must also perceive that part- 
nership is meaningful in terms of 
compensation. The problems noted above 
that prompt departures of undercompen- 
sated junior partners filter down to the 
associates. 


Editorial Board. 


Barbara Sanders Memorial Awards for Legal Writing 
The Florida Bar Journal gives cash awards annually from an 

endowment set up in memory of Barbara Sanders by attorney 

Barrett Sanders, former chairman of The Florida Bar Journal/News 


A first place award is presented each June, and second and 
third place awards are given at the discretion of the judges. Judges 
select winners from those lead articles published in the Journal 
between May and April of each 12-month period. 

Winners will be announced in the Florida Bar News in June and 
awards presented at The Florida Bar Annual Meeting. 

Judges select winners according to writing quality, substantive 
quality, style, and degree of difficulty. 


THE FLORIDA BAR JOURNAL/FEBRUARY 1991 


69 


Righting the Ship 

Many authors propose remedies for cop- 
ing with these problems. They have 
recommended specialization, cost-cutting 
and other planning measures as cures or 
improvements for these ills.57 Some con- 
flict. One article in April of this year 
touted paralegals,** while another article 
that month challenged the conventional 
wisdom that paralegals are profit centers.>9 
A more fundamental re-evaluation may 
also help. 

One author states “law firms must 
accept that excesses are prevalent today in 
partner compensation expectations.’’4° An 
“attitude adjustment”” may do more than 
just temper that one problem. 

Reasonable expectations for attorney 
compensation at all levels may make cop- 
ing with ‘‘tough times’’ easier for 
everyone. Reasonable expectations would 
harken back to a day when a lawyer’s 
foremost concern was not fee generating, 
but practicing his or her profession. 

Even in “tough times’ most attor- 
neys—at all levels—will be very well 
paid. Florida per capita personal income 
is less than $18,000 per year.*! Today’s 
Florida law firm starting associate salaries, 
approaching or exceeding $50,000, are 
higher than most lawyers’ parents ever 
earned. 

Younger attorneys must recognize that 
the firm’s more senior attorneys who are 
bona fide rainmakers shouldn’t have as 
many billable hours. Courting and retain- 
ing clients are crucial to a firm’s survival. 
That some may be coasting on past laurels 
doesn’t mean others aren’t making real 
contributions. Those who aren’t working 
or marketing like they used to should 
adjust their expectations. 

Partners who wish to ‘“‘wind down” 
need to realize that their compensation 
will also have to wind down. Many New 
York firms have perceived a general trend 
of decreased productivity and reduced 
their (strongly) suggested retirement age 
to 65 or 62, and in one instance, 55. A new 
attitude of reasonable expectations can 
make a partner’s voluntary compensation 
reduction a generous contribution to the 
firm, instead of a financial war. 

Reasonable expectations may enable 
firms to accommodate attorneys who pre- 
fer different professional lifestyles. An 
attorney who wishes to contribute less 
than the standard number of hours should 
expect a corresponding decrease in com- 
pensation. Firms that don’t have to 
contend with unreasonable compensation 
expectations from those who want to work 


less will have that money to spread around 
among those who work more. 

Reduced hours for some partners could 
actually benefit a firm, if accompanied by 
a corresponding reduction in compensa- 
tion. An attorney working only 1,000 
hours in a firm with a 2,000-hour pace 
may be contributing higher quality hours 
in his first thousand than he would in his 
second thousand. If he is drawing only 
one-half of what he otherwise would earn, 
the firm may benefit. 

Senior and even mid-level partners will 
have to accept that their incomes may not 
always increase. This may simply be a 
product of the tougher times. In such a 
world, partners with reasonable expecta- 
tions may be more likely to make 
associates with reasonable expectations 
partners. 

Adjustments and distinctions can and 
should be made at all levels in a firm. 
Even significant reallocations may not 
satisfy all. But when was the last time 
someone admitted they were overpaid? 
Lawyers generally are. They should real- 
ize it, appreciate it, and adjust their 
expectations so that they are reasonable. 
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YER HirinG & TRAINING Reports (Feb. 1988). 

32 Partner Loyalty, supra note 25. 

33 See id.; Wall Street Journal, Oct. 19, 1988, 
at B1. 

34 Bullet-Proofing Your Firm, LAwyYeR HirinG 
& TRAINING Report (Apr. 1989). 

35 Managers Don’t Understand What Moti- 
vates Employees, Lawyer Hirinc & TRAINING 
Report (Feb. 1989). 

36 Bresler, Report Cards For Partners, 75 
A.B.A. J. 112 (Apr. 1989); Lee, Partner Evalu- 
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TRAINING Report (Dec. 1989). 
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39 Law Job Trends, 76 A.B.A. J. 36 (Apr. 
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40 Tougher Times, supra note 1, at 18. 
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capita Florida personal income is $17,694. 


This article is submitted anonymously 
on behalf of the Young Lawyers Div- 
ision, Warren W. Lindsey, president, 
and Joseph F. Kinman, Jr., editor. 


Aging and the Law 
Reviewed by Marshall B. Kapp 

Older citizens (the latest buzzword is 
“the chronologically gifted’’) in the con- 
temporary United States are likely to en- 
counter a wide variety of legal problems 
and needs in their everyday lives. Some 
legal issues are unique to the elderly, 
while others are generic in nature but more 
probable to arise in the context of older 
clients and taking on special nuances and 
twists when the client is older. Attorneys 
who counsel and represent older persons 
need a solid desk reference to guide them 
in fulfilling their challenging tasks on 
behalf of this special clientele. This ambi- 
tious new publication aims to serve this 
purpose. 

Aging and the Law is written by Peter 
J. Strauss, Robert Wolf, and Dana Shil- 
ling — attorneys who are well-experienced 
in practicing elder law—and is focused 
on an audience of practicing attorneys at 
all levels of prior knowledge and practice. 
Taking a snappy, conversational, at times 
even humorous tone, the authors not only 
cover the relevant substantive and proce- 
dural law (although they cover that in 
depth), but continually emphasize and 
guide the attorney in carrying out his or 
her broader role of family counselor, fi- 
nancial advisor, social worker, friend and, 
frequently, member of an interdisciplinary 
team helping the older client to make it 
through the vicissitudes of old age—in 
other words, the human element of elder 
law practice. Some of the ethical quanda- 
ries facing the elder law attorney, as well 
as special techniques for interacting with 
older clients, are discussed also. The his- 
torical and public policy backgrounds for 
many of the laws referred to (e.g., the 
Social Security Act and its amendments) 
are explained. 

The freely-acknowledged bias of the 
authors, as reflected in these pages, is one 
of strong advocacy on behalf of older 
persons in exercising individual autonomy 
rights in different decisional contexts and 
collecting on entitlements under applicable 
public and private benefit programs. A 
plaintiff orientation is evident. Strauss and 
his colleagues also believe that attorneys 
representing the elderly should be compen- 
sated for their services, and they address 
the issue of attorney fees in several sec- 
tions. 


In terms of content, the book consists 
of 37 chapters extensively covering vari- 


ous aspects of income security, health 
care, age discrimination, and housing re- 
garding the elderly. Both relevant federal 
and state law are surveyed and analyzed 
in all their arcane detail. Florida law is 
heavily featured (as is that of New York, 
the authors’ home base). 

Although the price of this volume is 
steep, it holds the potential for saving the 
practicing attorney a great deal of time in 
initially researching a panoply of topics. 
Voluminous citations to legal and non- 
legal sources, including references to some 
important but difficult-to-discover admin- 
istrative documents, abound. The index is 
quite decent. 

Older clients are different in significant 
respects, as is the task of their legal 
representation. Aging and the Law will be 
a substantial addition to the growing col- 
lection of literature and practice tools that 
legitimate this incipient but burgeoning 
sphere of specialized law practice. 


Aging and the Law, Commerce Clearing 
House, Inc., Chicago, Illinois. 1990; 892 
pp.; $100. 


Getting Your Client Public 
Benefits in a Nursing Home 
Reviewed by Marshall B. Kapp 

As the name of this publication de- 
scribes, it is a practice manual for advocat- 
ing on behalf of nursing home residents 
who seek to avail themselves of public 
benefits programs to pay for the costs of 
their care. It contains a very valuable 
collection of reported and unreported judi- 
cial decisions, statutes, regulations, 
Medicare and Medicaid manual provisions 
and transmittals, correspondence from the 
federal Health Care Financing Administra- 
tion which has responsibility for setting 
Medicare and Medicaid policy, selected 
excerpts from journals and newsletters, 
and portions of documents generated by 
resident advocacy groups. The law of 
public benefits concerning the institution- 
alized elderly is excruciatingly tortuous; 
this manual does not make the field any 
less complex, but it will greatly assist the 
legal practitioner in finding his or her way 
down the twisting path. 


National Senior Citizens Law Center, Get- 
ting Your Client Public Benefits in a 
Nursing Home: Medicare and Medicaid 
Eligibility and Coverage Issues in Institu- 
tional Long-Term Care, 2025 M. Street, 


N.W., Suite 400, Washington, DC 20036. 
1990; 417 pp. (spiral bound); $25. 
Florida Bar member Marshall B. Kapp is 
a professor of community health and di- 
rector of the Office of Geriatric Medicine 
and Gerontology at Wright State Univer- 
sity, Dayton, Ohio. 


Ethel—The Fictional 
Autobiography 

Delacorte Press has just come out with 
a “fictional autobiography” of Ethel 
Rosenberg, written in the form of a diary 
of the last year of the convicted atomic 
spy’s life, while she awaited execution in 
Sing Sing. 

Tema Nason, a sociologist and author 
of A Stranger Here, Myself, spent seven 
years researching the Rosenberg conspir- 
acy case. Her research included reading 
correspondence between Julius and Ethel 
Rosenberg as they awaited their fates, 
giving the author insights into Mrs. Rosen- 
berg’s final days never before published. 
“Ethel seeks to apprehend a reality not 
conceivable except through fiction,’ the 
publisher writes. ‘‘And it is only in fic- 
tion—in the experience of Ethel Rosen- 
berg’s own hard life, of her love for her 
family, and of a world more frightened, 
even, than she was—that we can begin to 
understand the truth.” 


Ethel—The Fictional Autobiography, 
Delacorte Press. (1990); 306 pp.; $18.95. 


The First Amendment, 
Democracy, and Romance 
Reviewed by Lance A. Harke 

Is the first amendment romantic? That 
is the question Professor Steven H. Shif- 
frin answers in his new book, The First 
Amendment, Democracy, and Romance. 
Shiffrin, a professor of law at Cornell 
University, argues that the message of 
romantics such as Ralph Waldo Emer- 
son—respect no one, nothing, and no 
institution unless it makes sense to you— 
is also the central message of the first 
amendment. But while Emerson’s insis- 
tence that we rely on intuitions and oppose 
the “‘strait prison-like limits of the Ac- 
tual’’ has influenced literature and culture, 
it has had little effect on courts’ interpreta- 
tion of the first amendment. Shiffrin pro- 
poses that courts focus on the first 
amendment’s symbolic role, displacing the 
first amendment’s current image of a con- 
tent-neutral government with the Emer- 
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sonian image of the dissenter. In light of 
Florida’s precarious relationship with the 
first amendment, Shiffrin’s argument de- 
serves a closer look. 

Shiffrin begins with a scathing indict- 
ment of the “‘structure”’ of first amend- 
ment doctrine. He argues that it is a 
endless maze, with a multiplicity of fac- 
tors and interests that permit entrance and 
exit from the maze at an infinite number 
of points. Factors such as freedom of 
speech, order, and reputation must be 
accommodated. Different values by differ- 
ent judges inevitably produce different 
results. Ultimately, ‘‘[dJecisionmaking in 
the first amendment area is not much 
different from decisionmaking in other 
policymaking contexts.” 

The first amendment, however, is differ- 
ent, because to many Americans it stands 
for what this country is about. If so, asks 
Shiffrin, shouldn’t it stand for more than 
the notion that a state regulation must 
advance substantial, important, or compel- 
ling interests through the least restrictive 
means? In other words, Shiffrin demands 
substantive meaning to first amendment 
doctrine. 

Not surprisingly, Shiffrin is unhappy 
with the meaning contemporary scholars 
and the court have supplied. To Shiffrin, 
the first amendment is not simply about 
“political”? speech, as Meiklejohn, 
Kalven, Ely, and Choper have argued. 
Instead, it means that ‘“Americans could 
speak out against any of the existing 
habits, customs, and traditions,’ political 
or otherwise. It is the Emersonian ideal 
that celebrates the “‘courage of the non- 
conformist, the iconoclast, the dissenter.” 
It is about self-reliance and independence 
of thought, not about choosing candidates 
for office, the marketplace of ideas, or the 
town hall metaphor. Romantics like Emer- 
son and Walt Whitman, Shiffrin tells us, 
have far more to say about the first 
amendment than Holmes and Brandeis 
ever could. 

The latter portion of Shiffrin’s book 
explains how employing dissent as the 
organizing symbol of the first amendment 
would operate in practice. He disputes that 
an excessively egoistic, self-serving soci- 
ety would result. Instead, he argues that 
“the perspectives associated with dissent 
will best be defined in the hard and 
continuing struggle of case-by-case adjudi- 
cation.’ This means that dissent, like 
other important first-amendment values, 
will be balanced and compromised to the 
ultimate benefit of the American people. 
He likens the elevation of dissent in first- 


amendment jurisprudence to the addition 
of garlic to soup — it is just one ingredient, 
but the soup will be irretrievably changed. 
In fact, he argues that an emphasis on 
dissent would have altered the result in 
many celebrated (or notorious) first- 
amendment cases: the firing of Sheila 
Myers, the ‘‘cleansing” of George Carlin 
from the afternoon airwaves, and the send- 
ing of Schenck, Abrams, Gitlow, Whitney, 
Dennis, and O’Brien to jail. Shiffrin, how- 
ever, does not address the difficulties of 
adopting his approach in light of such 
precedent. 

Judges and lawyers in Florida should 

pay particular heed to Shiffrin, given the 
recent 2 Live Crew controversy. There is 
no question that 2 Live Crew represents 
the ‘“‘nonconformist, the iconoclast, the 
dissenter” in Shiffrin’s methodology. The 
first amendment should thus operate to 
protect them in challenging the orthodoxy 
of Florida offended by their vulgarity. As 
Shiffrin observes: 
[BJoth Emerson and Whitman had a more 
realistic and vibrant conception of American 
democracy than that which has customarily 
prevailed among American academic law- 
yers. . . . [They] understood that democracy 
was much more than a set of governmental 
arrangements. For them, democracy stood 
against the whole idea of authoritative pro- 
nouncements whether they were to emanate 
from government or were more subtly couched 
in customs, habits, and traditions. . . . They 
understood that democracy and orthodoxy are 
always potentially at war. They knew that 
democracy and dissent run together. 

The First Amendment, Democracy, and 
Romance is available at bookstores or by 
direct mail from Harvard University Press, 
79 Garden Street, Cambridge, Massachu- 
setts 02138. The book costs $29.95, and 
contains 285 pages. 


Lance A. Harke practices with Steel Hec- 
tor & Davis, Miami. 


Computer and High Tech 
Litigation 


Reviewed by David R. Ellis 

How can you win more than $35 mil- 
lion in a computer software piracy case? 
In his new book, Winning Techniques for 
Computer and High Tech Litigation, At- 
torney Clyde H. ‘Buzz’ Wilson, Jr., 
explains how in detail. 

Wilson, a Sarasota, Florida, litigator, 
has handled computer and _ technology- 
related cases and controversies in 26 
states, the District of Columbia, and sev- 
eral foreign countries. In 1988, he won a 
$35,413,000 verdict in a computer soft- 
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ware case decided by a panel of arbitrators 
in a federal court proceeding. The size of 
the verdict set a national record for com- 
puter-related litigation and may have been 
the largest for any kind of case decided 
up to that time in the State of Florida. 

In his book, Wilson uses his 25 years 
of experience in trying all kinds of law- 
suits—computer and high tech cases in 
particular in recent years—to give practi- 
cal pointers on investigating, preparing, 
negotiating and trying complex and diffi- 
cult technology-based cases. The book is 
divided into three main sections, each of 
which is useful to the practitioner faced 
with litigating or otherwise attempting to 
resolve a high tech dispute. 

The first substantive section, entitled 
“The Technology,” provides an introduc- 
tion to computer and software technology, 
and is directed to the attorney who has 
little prior knowledge in the field. The 
section provides basic definitions and de- 
scriptions of computer hardware and soft- 
ware, including a brief historical overview, 
descriptions of various kinds of computer 
languages and programs, and other useful 
information about how computers operate. 
Although the author indicates that a law- 
yer with a good computer background may 
wish to skip the section, I found it a good 
review of current technology, including a 
certain amount of detailed information that 
may have been encountered once and 
since forgotten, but nonetheless is useful 
to have available in one place. 

Skipping the second section for a mo- 
ment, the third section, entitled ‘The 
Law,” provides a good summary of the 
Statute and case law as of January 1990, 
regarding two principal areas of high tech 
litigation. The first part deals with misap- 
propriation, theft, and infringement of in- 
tellectual property, namely copyrights, 
patents, trade secrets and trademarks, with 
a little on miscellaneous actions such as 
unfair competition, civil theft, and RICO. 
While not as exhaustive as a treatise, the 
book provides an excellent overview of 
the law, and covers all of the major 
computer-related cases of the past dozen 
or more years, including the ‘‘look and 
feel” copyright cases. Wilson discusses 
the law from a litigator’s point of view, 
with particular emphasis on claims, de- 
fenses, and remedies, and the right to 
obtain preliminary and permanent relief 
under the various statutes. 

In the second part of the third section, 
Wilson discusses performance deficiencies 
in computers, software and services. (This 
is commonly expressed by users as: 
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““What do we do now that our expensive 
computer system doesn’t work?”’) Wilson 
covers the law in some detail, including 
causes of action for breach of contract, and 
remedies under the Uniform Commerce 
Code for breaches of express and implied 
warranties. He discusses the exculpatory 
clauses and limitations of liability that are 
rampant in computer vendors’ contracts. 
He also discusses possible ways around 
these contractual limitations, such as ac- 
tions in tort for misrepresentation or fraud, 
and strict liability, negligence, and com- 
puter malpractice, the last three of which 
have not generally been recognized by 
courts in computer cases. 

Returning to the second section of the 
book, ‘‘The Strategy,” this is what the 
author regards as the “‘meat’’ of the book, 
particularly to someone who is already 
generally knowledgeable about the basics 
of the technology and the law. This section 
is a collection of practical tips, strategy 
and insights concerning high tech litiga- 
tion and is presented as an interview of the 
author by Professor W. McKinley Smiley, 
Jr., a consultant to trial lawyers in large 
damage cases. Smiley is chairman of the 
Academy of Florida Trial Lawyers Press 
Committee and acted as a consultant to 
Wilson in the software piracy case in 
which he won the $35.4 million verdict. 

The seven chapters of this section con- 
tain a fascinating description of Wilson’s 
battle plan in the various stages of litiga- 
tion. The first chapter covers investigation 
and pretrial discovery in software piracy 
cases, including interviewing in-house em- 
ployees, consultants, other experts, and 
even competitors. Doing this is crucial for 
determining whether there are reasonable 
grounds to bring a suit, and also for laying 
the groundwork, both technically and le- 
gally, for pursuing the pirate. The author 
discusses tactics and strategies for engag- 
ing in pretrial discovery, and stresses that 
the timing of requests for production and 
depositions may give the plaintiff a com- 
manding lead in the case, particularly if 
the defendant is slow in reacting because 
the defendant’s attorney needs time to 
become sufficiently knowledgeable of the 
technical issues involved. 

In the next chapter, Wilson addresses 
the selection and use of expert witnesses, 
with particular reference to those he se- 
lected in winning his multimillion dollar 
verdict. The author stresses that technical 
experts are of critical importance in trying 
a high tech case, and that the time and 
attention invested in selecting and prop- 
erly utilizing qualified experts cannot be 


underestimated. 

The author next expounds upon the 
importance of attempting to obtain pre- 
liminary relief since in many high tech 
cases, the game is over from a practical 
standpoint if the plaintiff is successful in 
enjoining the pirate’s use of the misappro- 
priated technology. Likewise, a failed at- 
tempt at obtaining preliminary relief may 
effectively put the plaintiff out of business 
since the defendant may have the re- 
sources to overwhelm the plaintiff in the 
marketplace. The author stresses the im- 
portance of closing the ““window of oppor- 
tunity”’ as soon as possible to protect the 
innovator’s competitive position against 
the interloper. 

In his next two chapters, Wilson dis- 
cusses trial tactics both in court and in 
alternate dispute resolution forums such 
as arbitration panels. He also explains trial 
tactics and strategies such as using note- 
books to deal with specific issues that may 
be addressed by different witnesses, in 
order to make the presentation a coherent 
whole. Furthermore, he stresses the impor- 
tance of educating the fact finder —judge, 
jury or arbitration panel —to the unfamiliar 
world of high technology, and winning the 
battle of the experts at trial. In discussing 
ADR, the author presents the pros and 
cons of trying cases before a panel, both 
from the plaintiff's and defendant’s view- 
point. Given his big win before an arbitra- 
tion panel in 1988, one can understand the 
author’s biases in favor of ADR. 

In discussing settlement negotiations, 
Wilson gives practical advice on tactics 
based on his wealth of experience in 
resolving disputes. Yes, most cases settle, 
particularly if they are negotiated by attor- 
neys who understand the field. Wilson 
explains the careful planning, the team 
approach, and the actual strategies used to 
arrive at a favorable result for the client. 

Finally, Wilson discusses pretrial inves- 
tigation and discovery in performance fail- 
ure cases. Using the underlying legal 
framework covered in the last part of the 
book, he shows how cases can be prepared 
and sometimes successfully negotiated in 
a way that both parties, the user and the 
vendor, ultimately benefit from the settle- 
ment. He includes some innovative ideas 
such as in-kind trades in lieu of money 
damages, or bringing in unrelated third 
parties who may need the technology of 
one party, while making available its own 
technology to the other party, thereby 
allowing all to benefit, and costly litiga- 
tion to be avoided. 

Wilson’s book is the first in a proposed 


series of books to be published by the 
Academy of Florida Trial Lawyers. As an 
aid to litigators in high tech cases, it 
should be of great value. However, I also 
recommend the book to other attorneys 
involved in advising clients in the com- 
puter and high tech field—those whose 
primary roles are to prepare and negotiate 
contracts, prosecute patent, copyright, and 
trademark applications, and provide ad- 
vice to business people of all persuasions 
in today’s highly technologically-driven 
world. 

The book is available from the Acad- 
emy Press of the Academy of Florida Trial 
Lawyers, 218 S. Monroe Street, Tallahas- 
see 32301, (904) 224-9403. 


©1990 David R. Ellis 


David Ellis is a Largo attorney practicing 
computer law, corporations, contracts, 
copyrights, trademarks and trade secrets, 
and franchise and licensing law. Mr. Ellis 
is a graduate of M.I.T. and Harvard Law 
School. 


PRESERVATION 
PLAN ON IT 


Planning on restoring 
a house, saving a 
landmark, reviving 
your neighborhood? 
Gain a wealth of 
experience and help 
preserve our historic 
and architectural 
heritage. Join the 
National Trust for 
Historic Preservation 
and support 
preservation efforts in 
your community. 
Make preservation a 
blueprint for the future. 


Write: 

National Trust 

for Historic Preservation 
Department PA 

1785 Massachusetts Ave., N.W. 
Washington, D.C. 20036 
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NEIL is Rated the Best by Consultants who’ve done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
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Credible. 


Medical Experts 


Florida physicians have more credibility with Florida juries. We 
have more than 900 Florida physicians who will review your 
malpractice case and, if it has merit, testify for you. Plaintiff or 
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Physicians for Quality 


1-800-284-3627 
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Experts on Experts. 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 
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* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 
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Signed written opinions from $295 
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Automotive, Truck, Bus & Agricultural Equipment 


© Florida Engineers Available 
® Member of Defense Research Institute 


ENGINEERING ANALYSIS ASSOCIATES, INC. 


30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48010 


(313) 642-3232 


COUNSEL SEAL * 
Cuts Labor 80% 


* Computer Counsel Seal awarded by 
Law Office Automation Center, inde- 
pendent testers of legal software. 


Ease Hotline Readability 
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200 Park Ave. Box 1278 - GCS 

New York, NY 10163-1278. 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technicai experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 


KEEP TRACK OF 
YOUR MAI 


No more lost mail. For $125 the Mail System will 
keep track of all mail received or sent and makes 
it easy to find specific mail items. 


Shipping $3, Fl res. add tax. 
CHECK/VISA/ MC 
Call (407) 367-0407 Fax (407) 367-0406 


Decos Software Engineering, Ine. 
115 East Boca Raton Road 
Suite 4, Boca Raton Cato 


Florida 33432 Ske 
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Corporation Information 

Services 3rd Cover 
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Expert Resources, Inc. 74 
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But, 
You Said 
‘A Few Indians’ 


Lt. Col. George Armstrong Custer 
June 1876 


History proves 
the value of information. Current, 
accurate information. Battles are 
won and lost with such data, and 
that’s why we at CIS strive to get 
the most up-to-date information 

in your hands. Fast. That’s 
our business! 

CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 
mation to the legal community. 

So, to avoid being ambushed 
by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 
toll free in Tallahassee. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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